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X
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THE COURT: Good afternoon.
MR. BUCHMAN: Good afternoon, Your Honor.
THE CLERK: We're on this afternoon for oral argu
We have three cases, 07 3823, which is Lucker ver
08 3555, which is Cohen versus Bayside; and 08 39
Goldstein versus Bayside.
Can | the ask the attorneys please to note their

appearances, beginning with counsel for plaintiff

MR. BUCHMAN: Michael M. Buchman, Your Honor, for

plaintiffs, Lucker, Goldstein and Cohen.

THE COURT: Please be seated, folks.

MR. AXINN: I'm Steven Axinn, Your Honor, for
defendants, Bayside and Shaare Zedek.

THE COURT: Welcome back.

MR. AXINN: With me is Russell Steinthal, my
colleague.

THE COURT: Okay. Welcome back. Come up.

MR. AXINN: Thank you, Your Honor, before we turn
the subject of the motion to dismiss --

THE COURT: Right.

MR. AXINN: -- because | know that the Court has
an interest in being kept updated as to the devel
affecting Bayside Cemetery itself, | want to take
before we get to that motion to dismiss to advise

some important developments that have occurred --
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THE COURT: All right.
MR. AXINN: -- since we were last here, which |t
go a long way towards providing a solution to the
Wwe all recognize existed at that cemetery.
THE COURT: That cemetery, and apparently others,
go ahead.
MR. AXINN: That's right.
THE COURT: We'll stay with Bayside for a moment.
MR. AXINN: As you heard from Mr. Katz when he wa
here last time -- well, about two months ago, tha
called the Community Association to Assist Jewish
Cemeteries, CAJAC, by acronym, entered into a con
professional landscape contracting company called
Mike, "C" as in Charlie, Landscaping Group, to re
Cemetery. And they did this thanks in large part
that they received from the United Jewish Appeal
UJA Federation of New York.
Under this contract, the cemetery will be restore
at -- excuse me, and will be maintained. Work ha
underway since the contract was signed, and that'
weeks now of work. And there has been substantia
made in cleaning up the cemetery, and bringing it
may pun a phrase -- bringing it back to life. An
connection, I've handed a copy of these photograp

opponent, Mr. Buchman, and I'd like to hand up to

hink

problem that

but

S
t organization
At-Risk
tract with a
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store Bayside
to a grant
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these photographs that were taken within the last
feflect the kinds of conditions that we're restor
You can still see in several of these photographs
conditions pre-restoration, but you can also see
Substantial progress that's being made, and this
we're just getting started. This is a one-year p
As | indicated to the Court on a couple of previo
poccasions, we were dealing with a very substantia
Situation. And this project is going to take a w
up. But the good news is that by the time of the
holidays, in mid to late September this year, the
be accessible and they will be presentable. And
gualified personnel on-site during business hours
assist those families and mourners who visit the
to visit the graves.
Now in this regard, Your Honor, Shaare Zedek,
Congregation Shaare Zedek, the defendant here, ha
very closely to get these things accomplished, bo

and with the New York State Attorney General's of

to raise a substantial sum of money in an endowme
can demonstrate to the satisfaction of the Attorn
that it has the financial capacity to operate Bay
Jewish at-risk cemeteries in the New York area in

and Shaare Center is actively assisting CAJAC in

CAJAC has, in fact, embarked on a very ambitious

ten days that

ing now.
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is just --
roject.
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raise the money and to transfer Bayside Cemetery,
finally raised the necessary endowment funds, to
Attorney General and the Court's approval to tran
pf the cemetery finally into hands that can maint
operate it into the indefinite future.

Now, Shaare Zedek wants to at least publicly
acknowledge to the Court and to the public the ve
and timely support that we have received from the
community, starting with UJA Federation and inclu
organizations like the Hebrew Free Burial Associa
itself and its organizers, as well as countless v
have shown up on Sundays and occasionally during
work clothes and rolled up their sleeves and pitc
to clean this cemetery up.

| know how bad it was, your Honor knows how bad i
was, and the plaintiffs certainly know how bad th
was. The good news is that this cemetery is bein
being repaired, and | thought that Your Honor wou
know this, you know, as you now delve into the mo
issues, and | would like to ask my colleague, Rus
Steinthal, at this point to take the podium and t
motion to dismiss which is before the Court.

THE COURT: All right.

MR. BUCHMAN: Your Honor, maybe --

THE COURT: Did | understand you to say that ther

when CAJAC as
get the
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enough money in place now, by virtue of the UJA g
Festore and maintain or that's something that is
MR. AXINN: The UJA grant is really in the nature
A seed grant. It was enough to get this process
Fundraising is going on now. CAJAC is setting up
drive to raise the kind of money within the Jewis
that will satisfy the Attorney General that they
Wherewithal to operate this cemetery, which Shaar
frankly does not have. And then at that point we
approval of the Attorney General, seek the Court'
the State Court's approval, to make the transfer

once and for all, put Bayside in permanent hands.

rant, to

of

under way.

to operate a
h community
have the

e Zedek
would, with

s approval,

of title and

MR. BUCHMAN: Your Honor, Michael Buchman for the

plaintiffs. Just one brief comment before we beg
argument on the motion to dismiss.
First of all, we were under the impression that w
would get a copy of any contract that the defenda
into regarding the cemetery. In fact, that was o
conditions that we entered into in order to give
six-month stay the last time, and we haven't rece

this contract.

MR. AXINN: It's not a contract the defendants en

into. | don't mean to interrupt Mr. Buchman, but

contract between CAJAC and the MC Landscape Group

MR. BUCHMAN: Well, that wasn't made clear during

in the oral
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this is a
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discussion.

MR. AXINN: | thought it was, but | apologize.

MR. BUCHMAN: The other point is, Your Honor, we

understand from people that are working at the ce
this contract may expire at the end of July.
And lastly, Your Honor, this picture represents t
vast majority of what the cemetery actually looks
In fact, opposing counsel, this is in your pamphl
MR. AXINN: The last picture in here?
MR. BUCHMAN: Right.
And, in fact, opposing counsel, when we were
discussing these pictures before Your Honor took
agreed that the pictures that they sent you, with
of this one, represent one-tenth of the cemetery.
So the vast majority of the cemetery remains in t
condition. While we applaud the defendants’ effo
dent in the condition of the cemetery, and we're
because we've heard from them over and over again
Honor, that there was no way any progress could b
this litigation was pending, and now they're here
one-tenth of progress. We would respectfully sub
case should proceed, and we'll entertain argument
If you have any questions --
MR. AXINN: Your Honor, just to correct --

THE COURT: That's why we're here.
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MR. AXINN: -- Mr. Buchman is incorrect in thinki
this contract will expire at the end of July. Th
contract is for one year, and it is renewable, as
CAJAC is funded by organizations like UJA or by t
we intend to -- it is CAJAC's intention that this
group will complete the entire restoration of the
within that year.
So yes, it's not done yet -- and we included
photographs in your packet to show Your Honor how
still to be done. But | don't know whether it's
| wouldn't hazard a guess.
But | know that they're making substantial progre
day by day. There is a crew of two or three peop
machinery and equipment, plus, as | said, many, m
who are there every weekend, and as a result, the
being put back into presentable condition.
THE COURT: All right. Thank you. Thank you. |
promising news. It's where this all -- | think w
appreciate where this all has to lead to, and wit
turn our attention to litigation itself.
Sir?
MR. STEINTHAL: Thank you, Your Honor.
As Mr. Axinn alluded to, well, it does, it goes
without saying that the plaintiffs before the Cou

concerned about Bayside Cemetery, as we all are,

ng
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they have relatives buried there, and they undoub
particularly poignant type of concern, which as w

papers, most of them are retired doesn't actually

pbecause the truth is that there are, if any, only

relatives of current members buried there.

The question today, however, is not whether the

cemetery should be cleaned up, a process that alr
way, but whether these plaintiffs had a legal rig
these actions -- and on that question of law, eve
sincerest concern can substitute for the type of
individual injury-in-fact that the Supreme Court
as being part of the irreducible constitutional m
standing under Article 3.
These plaintiffs in their complaint do not allege
they paid any money to either defendant. They do
that they purchased any care or any graves from t
They don't allege that they had any relationship
defendant even before this litigation, fiduciary
And they don't allege that they have any claim, |
otherwise, to the principal or interest and incom
at issue here.
Instead, they rely solely on the injury that was
allegedly suffered by their relatives, and yet at
time, they disclaim in their briefs any intent to

executors or administrators of their relatives' e

tedly have a
e said in our
bear --

a handful of
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THE COURT: What's your position on the latter po
MR. STEINTHAL: I'm sorry?
THE COURT: What's your position on the latter po
| wasn't quite sure from your submission. Do you
for all intents and purposes they're -- the plain

n a representative capacity?

MR. STEINTHAL: No, Your Honor, we don't. We wou

contend that, respectfully, although they're conc
actually here in -- they purport to be here in th
capacity, of which they have no standing.
The complaints themselves don't mention at any po
any estate, any decedent, any executorship, any w
fact, in their response on the jurisdictional que
plaintiffs' counsel actually specifically said th
complaints do not allege standing in a representa
They said that on amendment, Mr. Lucker could sta
such a capacity. But I believe that the plaintif
that they do not currently stand in that capacity
certainly, they have not alleged that they posses
of administration or letters testamentary from su
court that would be required for them to proceed

representative capacity.

THE COURT: Well, they do say a number of things.

They say they bring the action on their own behal

9 in their brief, they use the term "stand in the

10
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their relatives™ and suing in their personal capa
fepresentatives.

MR. STEINTHAL: Right. I don't --

THE COURT: What does that mean? | know this is

perhaps best put to Mr. Buchman, but for the time
put it to you.

MR. STEINTHAL: 1 think what that means is that t
plaintiffs rely on a line of cases that they read
that any relatives and family members, and even i
close friends of people buried in the cemetery, h
of special standing to defend burial rights and
cemetery-related claims.

And so | believe the plaintiffs are arguing here
outside the framework of an estate, outside the f
surrogate's court, that they can represent in som
injuries that -- the interest of their deceased r

Our position is that the complaint has to be read
its -- on its face. And frankly, we thought this
before the plaintiffs conceded in briefing, which
claim to stand here in their individual capacity.

And if you read the Rule 23 purported class defin
in the complaint, | think that make that's clear.
that the class includes not just those who purcha
care, but all relatives of people who purchased p

And that they believe that the plaintiffs who are

11

city as legal

being, let's
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Sstand in their own capacities. They may be raisi

pbefore the Court that are ones that they believe

relatives were still alive, they could be making.

But it's a legal matter, as a constitutional matt
and a jurisdictional matter, the Court has to inq

Whether these plaintiffs have the type of persona

the type of personal stake in the remedy that com
itigation, support jurisdiction.

They -- the reason that we have a mechanism by wh
the Attorney General represents the beneficiaries
bequests and enforces the Perpetual Care Trust is
because the State of New York wanted a mechanism
claims that arise after death could be vindicated
saying necessarily that anyone who can claim to s
related in some way to the person who might have
could have made the point.

| think it's also worth noting that the claims he

that are alleged here arose, as far as we can tel

deaths of the decedents, and even an executor und

law, under the Matter of Gandolfo, which we cited
executor can only maintain a representative actio

that were viable at the moment of death. And so

they were not viable at the moment of death, they
attached to the estate and therefore, they are no

administrator's ability to represent.

12

ng arguments
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So we suggest that even if they were to amend the
complaints, they would not have valid representat
put certainly, they have not done so yet.

So as we said, there is a mechanism in New York |
to handle this.

THE COURT: Didn't work for them.

MR. STEINTHAL: I'm sorry?

THE COURT: Didn't work for them. To be more pre
t hasn't worked so far.

MR. STEINTHAL: 1 think the plaintiffs are
dissatisfied with -- and they have made clear tha
dissatisfied with the result that they believe th
from the Attorney General's office.

THE COURT: I thought that was the one point we a
agreed on. We're all dissatisfied with the state

MR. STEINTHAL: No. | think that we all -- we al
agree that we are disappointed in the state of th
and believe that the cemetery should be restored
possible to an appropriate condition.

The plaintiff's dissatisfaction, as | understand
is that the Attorney General has not commenced an
action to seek to vindicate the particular retros
looking-back claims they want to bring here, the
breach of contract claims that they bring here.

And the truth is that the Attorney General, as Yo

13

ive claims,

aw,

cise,

t they're

ey have gotten
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Honor knows, is well aware of this action. And i
theoretical matter. We continue to be in discuss
continue to answer their requests for information
Attorney General were to believe that it was in p

Lo proceed in an enforcement action, they could d

THE COURT: So the only recourse that the family

members have is to rely on the Attorney General t
sort of enforcement action?
MR. STEINTHAL: To the extent their claims --
THE COURT: In the context of this sort of thing,
you comfortable with that? That's an unfair ques
| be comfortable with that?
MR. STEINTHAL: 1 think, Your Honor, that first o
we have to recognize that unfortunately or fortun
depending on the context, the jurisdictional stat
Article 3 impose limits on what sorts of actions
federal court and what sorts of harm can be remed
And we would all like there to be a perfect world
which the cemetery was clean and restored, and we
towards that. And I'm comfortable with the fact
Zedek, in conjunction with the Jewish community t
mentioned, is working towards restoring the situa
But | am comfortable with the idea that we could
a productive discussion with the Attorney General

Their claims would not be released by any judgmen

14
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handed down here. And the Attorney General's in
position to determine appropriately the balance o
nterests of the two charities, essentially, that
here.

And | think it's worth noting that to the extent
there's a claim here, part of this claim amounts
about what unfortunately a religious corporation
50, 60 years ago, a hundred years ago.

It has to do with questions of what the various
societies who were themselves not-for-profit orga
insurance companies that went defunct and whose ¢
to the benefit of the estate, what their rights a
were here. And this is a complicated question of
law and policy. And we do believe in the confide
Attorney General to sort that about the people.

And so, | do think that they have a mechanism. T
certainly know the phone number of the Attorney G
office. And they have been in talks with them.
would respectfully submit that, you know, we don’
going to necessarily get a clean bill of health f
Attorney General's office, but we'd like the righ
that in a single forum and not be litigating it i
court, as well as ultimately in state court with

THE COURT: | want to go back to the point made

before. If | buy a plot and buy a perpetual care

15
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A perpetual care contract and die, and sometime t
would make a judgment that the perpetual care end
pargain is not being lived up to. Your view of i
upon the Trusted Estates law that an executor of
would not be in a position to enforce that perpet
contract, and the only conceivable remedy would b
the Attorney General. Does that make sense?
MR. STEINTHAL: Well, | think that -- | think tha

this is a --

THE COURT: The claim doesn't exist at the time o

death you tell me. Under --

MR. STEINTHAL: Gandolfo, | believe.

THE COURT: Yes, under Gandolfo.

MR. STEINTHAL: Your Honor, I think that -- first
all, that's not the case presented here in the se
don't have an executor before us.

And -- but to the best of my ability to understan
general -- the prevailing New York law that's wha
says. Gandolfo -- because in some sense, otherwi
a claim without end.

It could be the case that -- | mean, that we have
people buried in Bayside Cemetery that were burie
Cemetery in 1850, people who entered into perpetu
contracts in 1912, and the executor -- | mean, es

the plaintiffs would be suggesting is not just th

16
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could bring the claim, but that even after the es
up, the executor can submit their final accountin
after the executor has passed away, 20 years afte
someone -- that the circuit court should be in th
appointing another executor to bring -- or specia
administrator to bring an action to vindicate thi

And | think that there is -- at some point cemete
are a little bit too generous. That's true. You
these sorts of claims. Perpetual care contracts
of contract that is obviously meant to be in perp
think that the Attorney General is in the best po
that.

| think it's also worth noting, Your Honor, that
Your Honor were to make that a perpetual care con
should be clear as to what you'd be contracting f
not be to say that we owe -- a cemetery owes a du
Honor or Your Honor's heirs to have the cemetery
even if necessarily, unfortunately the case, to s
grave was clean.

All the contract says -- and if you look at the
contract that's proffered by the plaintiffs -- it
clearly, is that the cemetery will accept the amo
that it's given and hold it in trust, and will ap
each year towards cleaning the grave to the exten

We have deposited -- we have perpetual care contr

17
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pf $200. Now, it may be the case that people in
thought in the early 1900s that $200 would be eno
generate interest to care for a grave in perpetui
one percent interest rate, or whatever we're gett
endowment funds these days, $2 a year is not goin
today's day and age, clean a grave.

And so | think that it's important to recognize t
the policy question of how this cemetery looks, s
pverall how we should maintain the cemetery, is a
many ways a distinct problem from that of perpetu
contracts.

And | give credit to plaintiffs for the ingenuity
trying to get the claim that they have, but the r
seems to be, they believe that Shaare Zedek was n
cleaning the cemetery. That's why we have a conv
restoring the cemetery in the global sense. And
onto these perpetual care contracts as the way to

bootstrap of standing.

There are 32,000 graves at Bayside, give or take.

the plaintiffs are not here saying they represent
buried there and all of their relatives. They pu
represent only a class of those who purchased per
annual care. There's no annual care plaintiffs i
complaint, but the class is one or the other.

And they have tried to hook that obligation into

18
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19

pbligation of cleaning the cemetery. But | think that in
Feality, we have a very narrow contractual relati onship with
these parties. And yes, | think that if it accru ed after
death, it's best dealt with in the regulatory fra mework.
The case that the -- before the last hearing that Your
Honor scheduled, plaintiffs sent some authority o f Smithers v.
- I'm sorry. | have the exact name here -- it's Smithers v.
St. Luke's Hospital Center, 723 New York Supp 2nd 426, an
Appellate Division First Department case, on whic h they intend
to rely, and I think that Smithers actually supports the

proposition that we make here today.

In Smith er s, the First Department recognized, first of

all the background rule, that the Attorney Genera | is the
statutory enforcer of the rights the beneficiary of charitable
trusts. And recognizing that was the long-standi ng rule in New
York State, and frankly, that's the rule that we argued for in

our briefing here.

The majority in Smith ers though, carved out a narrow
exception. They said that in their view, a donor of a
charitable gift had standing to enforce that gift during his
lifetime.

So Mr. Smithers donated a charitable gift under
certain conditions. He believed that those condi tions were
not -- were being violated, and that he would hav e standing

during his lifetime to enforce.
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THE COURT: Uh-hum (affirmative response).

MR. STEINTHAL: And they secondly said that

Mrs. Smithers, his widow, who was a properly-appo inted
administrator of his estate, had the standing to continue such
an action after his death. And they explicitly n ote, as |
Imentioned reference to Gondolfo , to idea that the claim accrued

pbefore his death. He was already concerned that St. Luke's was

misusing the property.

In this case, by contrast, the plaintiffs here do not
claim to be donors. None of them claim that they actually made
any gift in trust or paid for any perpetual care, nor do they
claim to be administrators, even -- whether it's because they
don't even purport to be an estate, and they don’ t purport, as
Mrs. Smithers had, to have letters testamentary f rom surrogates
court. And finally, the claim here, again, accru ed after
death, unlike Smith ers.

And | think that even though Smithers I think,
supports our side, | would point the Court also t o the dissent
in the Appellate Division, which said frankly, th at they --
that he believed that -- Judge Freedman believed it was -- he
said that he believed that the majority opinion i tself was a
departure from the governing New York law, and he would have
even more closely adhered to the rule of the Atto rney General
as the sole enforcer of the charitable beneficiar y's rights.

And if -- Judge Freedman had an interesting point in
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dissent. | shouldn't quote the wrong judge. I b
Freedman, but the dissenting judge had | think an
point -- it was Judge Freeman -- in dissent, whic
hoted the fact that the long-standing rule in New
Wwhen a party makes a -- when a person makes a cha
n trust, a charitable gift or a gift in trust, t
point, they forfeit all of their continuing right
maintain a reverter, unless they maintain the rig
property back in some certain circumstance.

That gift is absolute or in trust. Their interes
are excluded, as are their heirs. It becomes a m
like the mini-trust. The separate interests are
excluded by the trust document, and it's the bene
would have the right to enforce a trust.

In the case of a charitable trust, the beneficiar
are people of the State of New York, and again, i
Attorney General who can enforce that.

And | think it's telling when we look at the case
here that the plaintiffs in our case bring claims
example, found in conversion, where one of the el
conversion claim would be a present right to the
is superior to that of the defendant.

And yet, these plaintiffs, who are by their own
allegations, the children, grandchildren, other r

the person -- people who donated the money for ch
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for perpetual care, they don't claim to have any
property.

Even if they were to prevail, the remedy would be
presumably to be to restore the property to the t
to them. Again, demonstrating that they don't ha
standing that is necessary to pursue the claims h
don't purport to be beneficiaries.

If we turn off the question of standing to the --
closer to the merits of these claims, even if the
relatives could be here before the bar today, if
grandparents were here today, the vast majority o
would be barred.

As | mentioned in our briefing papers, the statue
limitations bars all breach of contract claim her
for a number of reasons make an argument on a bre
contract on statute limitation grounds. We think
other reasons why those claims are deficient, as

But the Statute of Limitations applies here for a
other reasons that it was ever enacted by the leg
Paramatic (phonetic) case we have here. We have
that occurred 20, 30, 40 years ago. We have very
witnesses who could testify to the circumstances
plaintiffs' relatives were induced to make these
what the circumstances were when they made the co

the terms of the contracts were. The documentary

22
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unfortunately, quite fragmentary at this point, n

any spoliation, but just because we're talking ab
records of a small synagogue and a small cemetery
year time frame -- even more if we look back to b
class period goes to 1970. As | said, the cemete

n 1850, give or take, and the perpetual care con

o 1912.

And so | think there's actually a decent amount o
fecords available, but they're far from what we n
to fully defend the case. That's why the legisla
enacted a statute of limitations to place a limit
back we can look. And the claims here, we enumer
belief, and | would be happy to go through them i
wants -- but three to six years on each of the cl

And the reality is that the plaintiffs' complaint
themselves make clear that the contracts were ent
than 20, 30 years ago, that the cemetery was in d
years ago, that the diversions, if they occurred,
time ago, as well.

And you know, the fact is, Your Honor, that | kno
that in an earlier hearing, you expected a little
skepticism about the idea of the statute of limit
pled here, but at some point, the policy --

THE COURT: As complete bar?

MR. STEINTHAL: As a complete bar. And I think a
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imiting factor here, the legislature's policy ma kes sense to
say, we don't look back so far.

The Attorney General, it should be noted, has the
Ability to ask for records going back as far as h e wants and to
some extent, he can look back.

THE COURT: Why aren't you talking about jurisdic tion?

MR. STEINTHAL: Why am I not talking about
urisdiction?

THE COURT: Yes.

MR. STEINTHAL: Well, Your Honor, as we noted in our
supplemental brief, we believe the standing point , the lack of
injury-in-fact is itself jurisdictional.

THE COURT: | understand.

MR. STEINTHAL: As to the diversity points that Y our
Honor highlighted in the prior -- in the briefing order before
the last hearing, | think our position is a littl e bit
uncertain.

As | noted earlier on and as Your Honor asked, in
response to Your Honor's question, we read the co mplaint as
standing in a individual capacity and not standin gasa

representative.

So although Your Honor points to (c)(2) as a ques tion
of diversity of citizenship jurisdiction, we woul d suggest that
that only would come into play if there would be a (c)(2), and
in this case, the plaintiffs themselves -- at lea st the Lucker

Lisa Schmid, CCR, RMR
Official Court Reporter
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plaintiffs -- the Lucker plaintiffs are not New Y
They allege that they are residents outside New Y
give them the credit for the idea that's where th
s. They're citizens of states outside of New Yo
The Cohen and Goldstein plaintiffs are, but purpo
under the class definition that they say that the
Class Action Fairness Act class, which requires o
diversity. The Lucker plaintiffs themselves woul
minimal diversity for Cohen and Goldstein.
So if the Class Action Fairness Act applies, then
would seem that they have the diversity of citize
to why we don't have a Class Action Fairness Act,
fundamentally is the (d)(2, (d)(3), and the (d)(4
you had asked us to brief is that the Second Circ
clear that the burden of proving the applicabilit
exceptions is on the party seeking to avoid juris
And given the class definition we have here, that
class is all people who have perpetual annual car
their relatives, there's simply no way in good fa
would say we know where the class members in the
residents, because | can't identify all of the re
Lucker, let alone know their states of residence.
could not make a motion to say | know that one-th
two-thirds or any percentage of those members are

out of state. And so, we opted to proceed on, we

25
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equally compelling jurisdictional grounds, withou
njury-in-fact, and these issues are linked.

If you were to look more firmly for plaintiffs wh
njury-in-fact, who have actually made the contra
peen breached, then the class definition itself w
Imore manageable, and we could actually answer the
about diversity of citizenship.

It's the fact that the plaintiffs seek to rely on
very amorphous concept that any relative or frien
member of someone buried in the cemetery had stan
enforce on the cemetery claims that create the un
to jurisdiction.

THE COURT: All right. We'll turn it over to you
colleague here.

MR. STEINTHAL: Sure.

THE COURT: Thank you.

Shall we begin with jurisdiction?

MR. BUCHMAN: If you'd like, Your Honor, I'm happ
address any questions that you might have, and I'
there.

We understand that under the Blockbuster case, th
Second Circuit said that under the Class Action F
we have to prove three things for jurisdiction to
the Court.

First, that there are more than a hundred members
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nvolved in the class action. And if Your Honor
to hand up an exhibit that was produced during ju
discovery, this is a document --

THE COURT: I don't think anybody's contesting th
point, but go ahead.

MR. BUCHMAN: This is a document, entitled,
'‘Mausoleums, Plots and Graves Under Perpetual Car
document was produced to us in this litigation as
Your Honor's order and Magistrate Judge Azrack's

THE COURT: Uh-hum (affirmative response).

MR. BUCHMAN: -- that jurisdictional discovery oc

Now, the number of names and plots on this docume

indicate that there are over 300 individuals or p
perpetual care at this cemetery. So the first pr
Blockbuster test is satisfied, because we exceed
people.
The next issue is whether or not the issue involv
more than five million dollars in question. And
submitted the declaration of Hayden Burrus, who i
well-respected, published actuarial who has indic
opinion, based on his understanding of the indust
case certainly move involves more than five milli
In addition to that --
THE COURT: I think what you're really talking ab

here is the exceptions.
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MR. BUCHMAN: That's fine, Your Honor. | was jus
walking through the elements first, but I'm happy
the exceptions.

THE COURT: The D3 and D4 exceptions. I'm not qu
sure, given the way you have articulated, given t
expressed -- and | alluded to, | think, in respon
colleague's initial argument -- some of phrases y
your pleading and in your memorandum, and it rela
to the standing issue -- but who are you?

MR. BUCHMAN: | will be happy to address that. L
just mention the exceptions first, and then I'll
your question about standing.

The defendants concede that under the Second Circ
standard, the burden shifts to them once we estab
primary points of CAFA jurisdiction.

THE COURT: That's an interesting question, becau
this case, we're not in a remand situation, which
most of these things come up.

MR. BUCHMAN: We are not.

THE COURT: I'm not so sure that your colleague o
on the other side of the aisle is looking to avoi
jurisdiction. I'm not -- maybe the burden goes t
classically, and that is, the party asserting the
of the Court has the burden of establishing, and

sure that that fits here, but your point is well-
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honetheless. Go ahead.

MR. BUCHMAN: | understand with regard to the

exception the point that Your Honor is making, bu t the
Blockbuster test doesn't delineate any difference between
femand or some other way that jurisdiction can be raised, such

as in the context at present.

So | think we're limited to the law as defined by the
Second Circuit with Blockbuster , and the burden is on the
defendants, and they have conceded that none of t he exceptions
apply.

So now let me address the standing issue, and thi nk

that Mr. Steinthal misunderstands our position.

THE COURT: | don't know that they have conceded that
either of the exceptions apply. They have acknow ledged that
the state of the record is such that it's not app arent --
they'll speak for themselves -- it is not apparen tas to

whether or not one or both apply.
MR. BUCHMAN: | understand that, Your Honor. And let

me just explain further about my argument.

Mr. Steinthal is saying at this point, they are u nable
to establish -- they are unable to establish that any of the
three exceptions apply. But | would respectfully submit to
Your Honor that the vast majority of the document s which will
be produced in this litigation are in the defenda nts'
possession. If they're not able to establish it now, what
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feason do we have to believe that at summary judg ment,
documents are going to miraculously appear and th ey're going to

pbe able to prove that there is no jurisdiction?

If they have the documents, they should be using them
now. They should have produced them pursuant to Magistrate
Judge Azrack's order and your order. It's justt hat simple.

So you seem perplexed Your Honor. Do you want me a

elaborate further?
THE COURT: No. I'm not quite sure what you're
saying. You're certainly not accusing them of ho Iding

something back.

MR. BUCHMAN: Not at all, Your Honor. |sayift hey
had the goods, they'd bring the goods to the tabl e and put them
on the table now. They're not going to bring the goods down
the road, in violation of a Court Order to produc e all
documents regarding jurisdiction. It doesn't mak e sense. So
if they can't do it now, they won't be able to do it in the

future. That's my belief.

THE COURT: And so the great question, the great

fundamental question that | am duty-bound to addr ess, namely my
authority, my jurisdiction to hear this -- essent ially remains
unresolved, because we simply can't resolve it at this point.

There are too many unknowns.
Now you look perplexed.

MR. BUCHMAN: Because I'm thinking of it in terms of
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Official Court Reporter
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Whether your question is regarding the legal stan

Blockbuster , which I think is clear on its face, that says the

purden is on them.

But with regard to the factual issues, as to the
exceptions, | don't think that they can prove tha
exceptions apply. They haven't been able to do i
don't think they'll be able to do it in the futur
case should proceed because the Court does have |
under the first three elements that we're require
and the defendants haven't been able to prove now
Honor, given facts that are in their possession e
that the exceptions apply.

THE COURT: | see what you're saying. All right.

Let's go to standing.

MR. BUCHMAN: Okay. What I think Mr. Steinthal's

misunderstanding is our position on standing. Or

THE COURT: You rehearsed that line, didn't you?

MR. BUCHMAN: 1 did, Your Honor.
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THE COURT: Standing and misunderstanding. Okay.

MR. BUCHMAN: 1 did, Your Honor.

Okay. What we argued in our opposition to the mo

to dismiss is the acknowledgment that under Boger

tion

t on Trust s,

there is a general rule that strangers cannot enf

That's hornbook law. We acknowledge that. In fa

orce a trust.

ct, they
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acknowledge it in their reply brief. But we say
applies.
And we say the exception is as follows: A case o
somewhat similar type, that is, of a cemetery tru
regarded as charitable, or the lot owners are per
entitled to have their dead buried there or have
Felatives interred in a cemetery, all -- all may
have a definite interest in the trust.
Other members of the public may also receive bene
through the opportunity to buy lots or otherwise
holders and others similarly situated are clearly
interested in the upkeep of the cemetery. Such i
regarded as sufficient to enable them to sue to c
execution of the cemetery trust.
Now, when we cited this in our brief, on reply, t
defendants come back and they say, no, no, no, th
the Estates Powers and Trusts Law -- says no, the
General has exclusive authority to enforce charit
Now, | don't want to get into a debate whether a
perpetual care trust is a chartable trust or not.
of this argument, let's assume it is.
And they cite, in addition to this section on
Bogert's -- on Bogert on Trusts, they cite anothe
Alco Gravure case. That case actually supports p

that case, the plaintiffs were found to have stan
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enforce a chartable trust.
And what's conspicuously absent from the defendan

reply belief is a case six years after Alco

33

ts'

Gravure , which is

the Smithers case. They don't even cite it. And
they don't cite it is because Smithers makes clear,
unequivocally clear that the Attorney General doe
exclusive authority to enforce a trust, as these
have stood here today and said to you. It justd
sense. And the reason why it doesn't make sense
law recognizes that a donor's interest needs to b
And we think that this case individually establis
that we have standing, whether it's general rule
exception we have standing, whether it's under Sm
have standing. Those are our two bases for stand
case: the general Horn Book law and specific New
Smithers that says we have standing. It's pretty clear.
But | would just add one additional point, Your H
If the Court goes back and looks at these briefs,
one -- not one case that the defendants cite for
proposition that people like my clients don't hav
It just doesn't exist in their briefs.
THE COURT: Say that again?
MR. BUCHMAN: They don't cite a single case in su

of their position that my clients lack standing.

cite -- there's no decision out there contrary to

ithers
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por they cited Alco Gravure . Alco Gravure

found to have standing. There's not a single cas
belief brief specifically on point where people |
have been denied standing. It's just doesn't exi

priefing.

They have conceded -- they have made a motion ask

for remedy, without citing legal authority to You
Your Honor to give them the relief they've reques

THE COURT: Well, we'll see what he has to say ab
that. I'll think he'll have something to say abo

right.

MR. BUCHMAN: Moving onto the other issues about

standing, Your Honor, so we're basically saying t
standing under the general rule of Bogert under S
specifically, New York law. And in our briefing,
said was even if Your Honor found that that stand
insufficient -- which we don't believe itis. We
pretty clear on the law.
THE COURT: Uh-hum (affirmative response).
MR. BUCHMAN: My clients are all the executrixes
with the exception | believe of Ms. Goldstein --
administrators or executors of the estates of the
behalf of whom they're suing.
Mr. Lucker was the executor of his father's estat

and his father was the executor of his grandmothe

mithers

34
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So by heritage, Mr. Lucker possesses the ability to represent
his grandmother's interest in this litigation. M s. Cohen is --
was the executor of her parents' estate. So ift he Court wants
Us to go back and specifically plead that these a re executrix
actions, we can go ahead and do that. That's unn ecessary under
the law.

And just looking at the caption of the Smithers c ase,
that case was not brought in an administrative ca pacity of
executor -- executrix. It was just Mrs. Smithers versus the
defendants.

So we don't think that that's necessary. We thin k
that the law is clear on its face that we have es tablished
standing, both on a general basis and specificall y under New
York law.

THE COURT: All right.

MR. BUCHMAN: There were two other issues that th e
defendants raised in their papers, one of which i t appears
Mr. Steinthal's conceded -- which is the Statute of Frauds --
but | don't want him to raise that on reply, so | will address

the issue directly right now.

They say that the plaintiffs don't plead the exis tence
of a contract in the complaint. That's just not true. In
paragraphs 19, 20, and 21, we have specifically s ay that the
relatives purchased a perpetual care contract. W e say in
additional paragraphs like paragraph six, that th ese defendants

Lisa Schmid, CCR, RMR
Official Court Reporter
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Sold perpetual care contracts using standardized
created other documents to reflect that contracts
nto.

And we basically provide in paragraphs five and 1
What the terms of the contract were. The terms o
were for these defendants to keep these plots in
condition for the benefit of future generations,
really is the entire purpose of a perpetual care
Someone who has a plot, wants to maintain it, so
generations will come and honor them and pay trib
and they want to encourage that by making sure th
is clean and decent and respectable. It's just
straightforward. And we have alleged all of thes

Now, the defendants say that Mr. Lucker hasn't
provided any evidence or alleged in his complaint

was a contract that his grandparents entered into

What we have done, Your Honor, is we provided a

contemporaneous document from the burial society
Mr. Lucker's grandparents, demonstrating that a c
entered into.

And if you would turn to the first document that
provided, Your Honor, this document entitled --

THE COURT: | have that in your letter that you s
to me. | should give you yours back here. Here,

this back. (Handing.) You forwarded that to me
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of February 27th.

MR. BUCHMAN: Okay. This document on page two, w

Wwas produced by the defendants, at the very top,
acknowledges that the Chebra Shebath Achim Societ

perpetual care for the members of that society.

And the contemporaneous document that we have pro

to the Court demonstrates that the Chebra Shebath
acknowledging to Mrs. Lucker that perpetual care
for her graves.

So, there's evidence to suggest that there was a
contract for Mr. Lucker, despite these defendants
that no contract was ever entered into. And | th
briefing we suggested to the Court that it was un
didn't have this document at the time of that bri
we thought we could prove it, and now we have.

THE COURT: All right.

MR. BUCHMAN: Now, with regard to the -- and one
point on the Statute of Frauds, Your Honor. They
didn't provide enough information -- allege enoug
about the contract in the complaint to allow this
determine whether or not the contract has been br

That argument's just silly. Mr. Axinn has public
stated in the press and to Your Honor that these
commingled funds and used the funds to fix the sy

don't understand how they can make this argument.
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So putting that aside, the last argument they mak
Statute of Frauds. And the Statute of Frauds arg
s an argument best made at summary judgment. An
and the Supreme Court have held that affirmative
the Statute of Frauds have no business being in a
dismiss. And | can give Your Honor the cites for
I'm sure you're aware of them.
THE COURT: You have them in your papers.
MR. BUCHMAN: Yes. Flash Electronics.
THE COURT: | always take note when Deatrie is cit
MR. BUCHMAN: Flash Electronics.
So there are two other reasons why Statute of Fra
doesn't apply: One, the continuing violation rul
has been a continuing violation. The defendants
forward and acknowledged that the monies had been
misappropriated until after -- until after we fil
lawsuit.
And lastly -- and despite their obligation as a
fiduciary, they didn't do that.
And also, Your Honor, specifically under New York
under the Kidd case, the state court has held tha
defendant elects to set up a Statute of Limitatio
previously by deception or any violation of a dut
plaintiff caused him to subject his claim to the

the defendant must be charged with having wrongfu

38

eis
ument really
d Your Honor
defenses like
motion to

those cases.

ed.

uds
e. Here, this

never came

ed this

law,
t when a
ns argument
y towards
statutory bar,

lly obtained

Lisa Schmid, CCR, RMR
Official Court Reporter




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

an advantage which the Court must not allowed him
That's Kidd versus Delta Funding. We cite it in
2000 New York Dist. Lexis 29.
Those are basically the arguments, Your Honor. |
happy to entertain any questions you might have a
THE COURT: Let me hear briefly from Mr. Steintha
MR. AXINN: Could I just make a point of personal
privilege? There is a quotation, a statement tha
attributed to me, which is false.
| never said that funds -- to the press or anyone
else -- that Shaare Zedek commingled funds or mis
funds -- I'm not responsible for what some report
But | never said that and it was not true. Thank
THE COURT: Mr. Steinthal, you want to --
MR. BUCHMAN: If I may just make one point, Your
Honor? In the documents that these defendants su
Attorney General's office, they acknowledged that
commingled funds and misappropriated funds, and u
non-cemetery purposes.
Your Honor can check with the AG's Office on this

he has any interest. Thank you.

MR. STEINTHAL: May | proceed -- but you can chec

THE COURT: Two minutes.
MR. STEINTHAL: Two minutes? | will be brief, Yo

Honor.
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THE COURT: Brief, and moderately-paced.

MR. STEINTHAL: One of the most important points

Mr. Buchman made, | think, was his claim that we
any cases saying that his clients don't have stan

And | think that the truth here is that admittedl|
this case is somewhat unique. And there is no no
we that we've cited that says that the grandchild
Who have perpetual care contracts don't have stan
New York state.

But we would suggest, Your Honor, that having cit
Lujan and having cited to Central States Southeast and
Southwest, and a long line of cases establishing
that federal plaintiffs must, in all cases, regar
subject matter, establish personal injury-in-fact
burden of showing this extraordinary type of stan
particularly on the plaintiffs. They always the
showing their standing -- but in particular, here

And they cite to Bogert, which as we mentioned in
reply brief, simply does not support the proposit
It is not a rule that says that all cemetery clai
special rule of standing.

If you read the cases that are cited in Bogert an
that -- we discussed this the reply brief that we
Your Honor, all those cases involve situations in

plaintiffs were owners of burial plot in a cemete

40

that
had not cited
ding.

Y,
t a case that
ren of people

ding to sue in

ed to

the principle
dless of the
, that the
ding is

burden of

our
ion they say.

ms have a

filed with
which the

ry or

Lisa Schmid, CCR, RMR
Official Court Reporter




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41

ptherwise had burial rights there, and who are al lowed to
enforce, quote, the cemetery trust, meaning the o bligation of
the cemetery to treat that property as a cemetery . And so the
cases go to the things to enjoin actions that are inconsistent

Wwith a cemetery use.

So whether that's subsurface mining or whether th at's
Fedrawing the plot lines, so someone else is buri ed in a grave
that was already there -- these are cases from st ates that hold
that there is essentially an impressed trust of ¢ emeteriness

that is placed on the problem.

Bayside Cemetery, Shaare Zedek certainly do not d eny
that they have a cemetery in Queens. We have not seeking to
mine there. We are not seeking to redraw the plo t lines. We
are not seeking desecrate any graves. It's the p laintiffs who

try to extend that rule, to say that --
THE COURT: | understand.

MR. STEINTHAL: -- perpetual care graves -- Alco

Gravure , in fact, the Court of Appeals of New York said, t hat
when you the apply the Bogert exception, the clas s of
beneficiaries must be definite and small, and fin ely and
closely-defined. And in Alco Gravure , they said the plaintiffs
were, in fact, sufficiently definite and closely defined.

We don't deny that the plaintiffs in Alco Gravure had
standing. We simply say the class, as Mr. Buchma n's clients

suggest here, is far too indefinite to meet that.
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I've already discussed Smithers --
THE COURT: Quoting from your reply brief, "The
exception applies only where a particular group o

Sspecial interest in funds held for a charitable p

42

f people have

urpose as when

they're entitled to a preference in the distribut ion of funds,
and so forth."

And you point is?

MR. STEINTHAL: 1 believe that first of all, | wo uld
suggest that they these plaintiffs don't have an interest in
the funds in the way that the Alco Gravure plaintiffs did.

They had interest -- they were entitled to be pai
the funds.

But the other -- I'm sorry. | must not have quot
the full language. | can look it up. | believe
specifically of a limited and well-defined of cla
beneficiaries.

THE COURT: It goes on to say --

MR. STEINTHAL: That has to be there.

And | suggest that all plaintiffs -- all relative
and -- all relatives and family members who are b
simply is not the notion of well-defined. And Bo
goes further and says the friends of people who a
cemetery can enforce. That that's contrary to th

York.

d money out of

ed
it speaks
ss of

S
uried there

gert actually
re buried in a

e rule in New

On Smithers , | would simply point Your Honor to the
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very first sentence of the opinion, which says th

the Court was whether or not the estate of Mr. Sm

right to enforce. And so, whether or not the cap

Wwritten out as executrix or not | think is irrele

And finally, to conclude with on the issue of wha
these contracts said, | think that Your Honor has

an example of perpetual care contracts that was e

pelieve with Ms cohen. And I think that if you ¢

says to what Mr. Buchman quoted about maintaining

good repair, you'll see it simply doesn't bear th

Mr. Buchman were to try to say there was an oral
the contrary, that would only prove our point. T
no way this Court could, 30 years later, determin
not there was understanding that was contrary to
terms of the agreement.
And that the Statute of Limitations should bar th
actions, and there is no basis for tolling, as Yo
again, in the Dearie opinion spelled out in great
The question is whether or not -- for tolling of
Statute of Limitations is whether the plaintiffs
before brought the claim. And unfortunately, the
as unconcealed as Bayside Cemetery. We hope that
an eyesore in the future, but these facts are wha

Your Honor, thank you.

The written terms of the contract govern. And ev

43

e issue before
ithers had the
tion was

vant.

t
in the record
ntered into, |
ompare what it
things in
at out.

en if
agreement to
here is simply
e whether or

the written

ese
ur Honor,

depth.

could have
re is nothing
it's less of

t they are.

Lisa Schmid, CCR, RMR
Official Court Reporter




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

44

MR. BUCHMAN: Your Honor, one housekeeping matter

pbefore we leave today? I've spoken with Mr. Stei nthal. The
plaintiffs are prepared to file a class certifica tion brief in
three weeks, and the defendants would be willing to respond a
Imonth thereafter. We would do a reply within thr ee weeks after
that. If Your Honor is amenable to that, we're h appy to do the
work.

THE COURT: You're happy to do the work?

MR. BUCHMAN: Yes, Your Honor.

THE COURT: Well, if nothing happens in the ensui ng
period, feel free to follow that schedule.

MR. BUCHMAN: Thank you, Your Honor.

THE COURT: Thank you. You want these photograph s?

(Proceedings concluded.)
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