






































































































































CONGREGATION SHAARE ZEDEK 

1810 212 West 93"d Street 0 New York, N. Y. 10025 

,r- po _.-' ____________________ __ ___ ':L __________________________ 19 __ __ !.-

--_. _ .. _------_._-
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'Gerlt lel'llen: 
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, . .' . 
Very truly yours,. 

".C'. 
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CONCtRBDATI ON SHAARE ZEDEK 

TRUST FUND 

RIDErPI' No. 

CONGREGATION SHAARE ZEDEK, hereinafter celled 
"CONGREGATION"I a dotrest1e religious corporatioo 3 

of No. 212 West 93rd Street, Manhattan Borough, 
Ne .. York City 1 snd the owner of Tl4YSlDE CE.ME71'ERY I 

wood r;.aven (Ozone Park) Queens County 1 New York j 

herebyackno"il'ledges tr.:e receiptoi'tbB .SUI:) pt. 
TWELVE HUNDRED DOLLARS 

($ 1,200. ) I hereinafter called "FliND", from 
Mr, steven R. Leventhal 
225 West J4th Street 

address is New York, N. Yo 10001 

fer the uses and purposes; 

PurSUAnt to Section 92 of the Membership 
Corporation Is .. of New Ynrk, said sum shall be 
held as part of the Special Fund of the 
"CONGREGATION", maintained by it for the per­
petual oare of lots, plots or grsves 1n Days1de 
Cemetery 1 and deposited by the "CONGREGATION" in 
1. te natoo in sny State or Federsl Savings. Bank or 
Association paying interAst thereon, nr invested 
er !'€-invested ]-.y it f0r the purct>.ase in its care. 
of sny Federal, Stste,.Nnnicipal 
ment certificates or bonds, or of other s8cLiritiee 
authorized by la .. investment of Trust Funds. 

The interest 6r realized the 
"FUNI)" shEll be used toward tru:. perpetual care 
and upkGep of the fol} owing lots, plots or 
graves: 1. Ethel Leventhal 

Benja.min Sto.1.of:""' 
3toloi'f 

located in Balel neysldeCemetery ,11mitef., how­
ever to the extent for which such1.ntereot or 
inccia:ie.derivedtheMfrom will permit and pay" 
as' provided Se'ct1on.91of the aforesaid 
Membership Corporatipn law; .. and 'W'1 thout 
any part of the principal"FDN!J" for that 
purpose. PROVIDED, ,that the "CONGRE-
GATION" 'W'111 not allow, payor spply in any 
year or 'be 1n any way I'6sponsitle for a higher 
rate of intm:oest on' the principal Bum of the 
afl'reseid "FUND" than the average rate of in­
terest it lllSyreceivein suoh year from its 
total perpetual care funds. 

The "CONGROOATIC'N" ehsll not be held 
responsible for any loss, depletion or deprecia­
tion of the principal of said "FUND" I or the 
value r>f any investment tnade there'W'1th after it 
IIl8kes Buch deposit or investment. 
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IN WITNESS WEEREOF. THE "COOOREnATIotr'baa 
caused this instrument to be Bubsor1bed by 008 ot 
its oi'ficers and its corporate seal to be att1xed 
this )rt;[", day of February 19 85. 

.. / 

STATE OF NEW YORK ) 
COTJm.Y OF NEW YORK) 58 

OOOOREGATION SHAARE ZF:J Sf{ 

On th.13 
personally calIe 

i/ day of Feb. I 1985, before me 
Seymour Penzner 

to I.'I:Ie known, who, be1ng by me duly sworn, did depose 
and say; that be resides at No. "::'3:::-: 
Eorough of I City and State o:t He'v 
Yorkithat be is President of Congregation Sh£are 
Zedek, the oorporation desoribed in and which 
executed the foregoing instrument; that be knows 
the seal of Baid corporation; that the seal 
affixed to said instrument is auch oorporate seal; 
that it was 130 affixed 'try order of the Board of' 
Trustees of said corporation, and that he sigr'..ed 
his name thereto by like order. 







F\LED 
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

JOHN R. LUCKER, ELIZABETH A. LUCKER, ) IndexNo.: 1 zoos 
1 Qc- 
) ViW ~{:$:*” 

r.rC *.& , ,{$,I <’&;-, (-J+yiLJ 
1 

1 
1 
) 

) 
BAYSIDE CEMETERY, CONGREGATION 1 

ASSOCIATION FOR JEWISH AT-RISK ) 

1 
Defendants. 1 

NANCY L. ROUSSEAU, LYNN COHEN and 
FRAN GOLDSTEIN as representatives of a class 
consisting of themselves and all others similarly 
situated, 1 @uNTq c;z;.-. 

Plaintiffs, 
CLASS ACTION COMPLAINT -against- 

SHAARE ZEDEK and COMMUNITY 1 0911481&2 
CEMETERIES, INC., 1 JuryTrial Demanded 

Plaintiffs, on behalf of themselves as family members or near relatives, executors, 

trustees, legal representatives and all other similarly situated persons, allege as follows against 

Defendants Bay side Cemetery and Congregation Shaare Zedek and Community Association For 

Jewish At-Risk Cemeteries, Inc. (“CAJAC”) on information and belief formed after an inquiry 

reasonable under the circumstances: 

PFtELIMINARY STATEMENT 

1. It has been said that a Jewish cemetery is eternity in the eyes of Jews. According 

to Jewish law, burial grounds are sacred places in perpetuity and deserve to be respected. This is 

a consumer class action which concerns respect for the deceased. This class action is brought on 

behalf of all family members or near relatives, executors, trustees, or legal representatives of 

persons, who purchased a perpetual care or annual care contract from Defendants Bayside 

Cemetery and/or Congregation Shaare Zedek (“Defendants”) or their agents or assigns (the 

“Class”) from January 1, 1970 to present (the “Class Period”). This action was originally filed in 
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the United States District Court for the Eastern District of New York in September of 2007 on 

the ground that the Class Action Fairness Act, 28 U.S.C. 5 1332(d)(2) and (6), required that this 

case proceed in federal court. After two years of litigation, on September 30,2009, the 

Honorable Raymond J. Dearie held: 

As the Court has noted from the outset of these proceedings, all 
agree that Bayside Cemetery’s state of decay and disrepair is 
disheartening and in need of prompt repair. As unfortunate as this 
lingering dispute is, and fully appreciating the frustration and anger 
of the affected families, the Court must conclude that it is without 
jurisdiction [under CAFA] to act. 

The documents and other information concerning the federal action may be found on the 

http://www.baysidecemeterylitigation.com website. Plaintiffs have refiled this action in this 

Court consistent with Chief Judge Dearie’s decision. The basis for the initially filed federal 

action is set forth below, 

2. While headstones at Bayside Cemetery read “Gone but not forgotten,” Defendants 

have all but forgotten the cemetery and refuse to honor perpetual care or annual care contracts 

which were entered into in accordance with New York and Jewish law. As a result, Bayside 

Cemetery has for years been allowed to fall into and remain in deplorable condition in violation 

of Defendants’ contractual and other legal obligations. See Exhibit A. The Jewish Week news 

article entitled Weeding Oul An Eyesore dated June 6,2004 described the cemetery as follows: 

much of the cemetery reniains mired in overgrowth, and large 
swaths continue to look like rainforest, where fallen headstones are 
buried under vines, weeds, wildflowers and fallen trees. 

The deplorable condition of the cemetery is entirely the resuit of Defendants’ 3. 

unlawful conduct. Defendants have publicly admitted lo the New York Stute Attorney General ’x 

OSfice (“NYAG ’7 and the press that they commingledperpetuul and annual care monies and 

used the monies for purposes other. thun which they were inlended, including repairs to the 

2 
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synagogue roof, See Buyside Cemetery is 4 Disgrace, Sui1 Suys, The New York Daily News 

October 4,2007 (“As to the allegations about misappropriated funds, Shaare Zedek’s attorney 

Steven Axinn said some cemetery funds were borrowed from a non-restricted account to repair 

the synagogue roof. . .”). 

4. This illegal conduct has resulted in the utter neglect of a 14 acre tract of land with 

34,000 graves. Chest high weeds, overgrown trees and other growth have taken over the 

cemetery. As Defendants’ own Rabbi has publicly stated “Only a very lurge-scale professional 

restoration, costing hundreds of thousands of dollars, can address the siluation effectively. 

Beyond ihe execution of u one-time restoration of this nulure, providing for the long-term care of 

Bayside Cemetery is a very complicated multi-million dollar endeavor”. 

Iittp.’//cifr,noisI..~~~ orghrticle1M 96. 

5 .  No matter how Defendants now attempt to spin this case their admissions are 

fatal. Given these significant admissions, Defendants’ conduct unquestionably constitutes a per 

$e breach of contract, aper  se breach of fiduciary duty, conversionper se, aper se violation of 

New York’s false advertising and consumer fraud statutes and unjust enrichment per se. For 

years, Defendants have concealed the truth concerning these stolen funds while also continuing 

to refuse to provide the required contractual services. 

6. The fact that the NYAG has been aware of this problem for six years is of little 

consolation. For reasons unknown, the NYAG under the Spitzer administration did not 

immediately open an investigation or timely issue Civil Investigative Demands to Defendants to 

corroborate and test the accuracy of Defendants’ voluntarily admission that they had 

commingled perpetual care and annual care funds with those of Congregation Shaare Zedek or 

other entities. Notably, a formal investigation was only recently commenced after Plaintiffs met 
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with the NYAG. Plaintiffs have repeatedly been told by the current NYAG administration that 

while the investigation is continuing, it will end within thirty or so days. The investigation 

continues to this day with no clear end in sight. The NYAG has used the continuing 

investigation as a basis to frustrate Freedom of Information Law requests for Defendants’ public 

admissions even though Plaintiffs were allowed to read, but not copy these papers. 

7 .  Nevertheless, the NYAG investigation does not nor could it cover Plaintiffs’ 

private perpetual and annual care contracts which are the subject of this litigation, The NYAG 

does not represent each and every member of the public, particularly where private interests exist 

in which case those with a special interest may enforce a trust. Sinithers. v. St. Luke s Roosevelt 

Hospital Ctr, 723 N.Y.S.2d 426,2001 N.Y. App. Div. LEXIS 3368 (lst Dep’t 2001). Moreover, 

Bayside Cemetery is registered as a religious group which is not subject to governmental 

regulation and State officials have publicly acknowledged “that they are aware of the problems 

but powerless to do anything about it”. See The Cemetery that Nobody Wunts, The Jewish Week 

dated October 18,2002, Absent judicial intervention the future of this cemetery is highly 

uncertain because Defendants have no long term strategy or funding to care for the grounds nor 

any motivation to honor perpetual or annual care contracts which the NYAG lacks authority to 

regulate or control. 

JURISDlCTION AND VENUE 

8. This Court has jurisdiction over Defendants pursuant to CPLR $8 301 and 302 

and venue is proper in this district as pursuant to CPLR Q 503 because, among other things, (a) 

one or more defendants reside in this County, (b) the principal place of business of one or more 

defendants is in this County, and (c) parts of the unlawful conduct complained of herein occurred 

in this County. 

4 
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Defendants recorded the appropriate information, issued necessary paperwork memorializing the 

purchase of the contract and marked plots to identify those plots under perpetual care or annual 

care, For example, Defendants placed “stickers” with the embossed large black letters “PC” on 

headstones for which perpetual care had been purchased in order to be able to identify such plots. 

21. Despite having received large sums of money to provide perpetual or annual care 

for numerous graves, Defendants have not been maintaining plots for which perpetual or annual 

care has been purchased. 

22. In an attempt to avoid their legal obligation to provide perpetual or annual care at 

the cemetery, Defendant Shaare Zedek has baselessly denied that it owns Bayside Cemetery even 

though well established case law in New York makes clear that a cemetery merely sells 

interment rights to a plot while retaining ownership of the land. Defendants have further 

baselessly and without shame denied that they have any legal obligation to Plaintiffs or members 

of the Class. 

23. Upon information and belief, Defendants have deliberately destroyed documents 

which identify perpetual care plots. Graves once marked with perpetual care stickers have had 

stickers removed or allowed to remain missing. Defendants destroyed these and other 

documents in order to now contend that they cannot identify which plots are governed by 

perpetual care contracts. The number of perpetual care stickers visibly present at the cemetery is 

entirely inconsistent with adjacent cemeteries of similar or identical age and other Jewish 

cemeteries in the surrounding area. 

24, Defendants, including Defendant Congregation Shaare Zedek which is now 

located on the Upper West Side of Manhattan and owns a multi-million dollar property, now 

contend that the cemetery should somehow become the responsibility of the broader Jewish 
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Community. In their public statements, Defendants suggest that the perpetual or annual care 

monies they collected over the years have all been spent on the cemetery. That simply is neither 

true nor the entire story. 

25. In the 1980s, Defendant Shaare Zedek was essentially defunct and suffered from a 

faltering budget. Statements recently made on behalf of the Defendants to the New York State 

Attorney General’s Office make clear that the synagogue made a conscious decision to 

improperly remove monies originally intended for perpetual or annual care in violation of 

Defendants’ fiduciary duties. It appears these monies were improperly taken from the 

perpetuallaimual care account h the purpose of making significant structural repairs to the 

synagogue building, thereby using the money for the living and not the deceased as initially 

promised, represented and intended. 

26. While Defendants now contend all of the improperly removed monies have been 

returned to the perpetual/annual care accounts, no formal, independent accounting has been 

conducted to show that all monies improperly removed, and earnings from those monies, have 

been entirely restored. Indeed, Defendants have refused to conduct such an accounting, claiming 

that they no longer possess or control adequate business records concerning perpetual care or 

annual care contracts for the cemetery. This statement is incredible since Defendants are 

required by law to maintain such records. Section 92 of the Membership Corporation Law o f  

New York, which is cited in Defendants’ contracts with consumers, provides in relevant part as 

follows: “[tJhe officers of the corporation shall keep accurate records of such funds separate and 

apart from its other funds.” 

27. For years, Defendants have marketed, sold and collected monies from consumers 

for perpetual OF annual care knowing that perpetual and annual care contracts were not being 

10 
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honored and that they had no intention or inadequate resources to honor new perpetual care or 

annual care contracts. They did not disclose material facts to consumers concerning the 

perpetuallannual care fund’s financial strength, or lack thereof, at the time consumers purchased 

contracts during the class period. Moreover, when accepting monies during the class period 

Defendants led consumers to believe that perpetual care or annual care services would be 

provided when, in fact, Defendants had not been nor would be providing such services. For 

example, in 2001 the Chechonover Society paid annual care monies for seasonal care which the 

Defendants accepted. Defendants, however, refused to provide contractual services in whole or 

in part. See The Jewish Week dated October 18,2002 entitled The Cemetery Nobody Wunts. 

Defendants continue to accept perpetual care and annual care monies from individuals without 

supplying perpetual care services. Defendants accept this money and use it to h n d  their failing 

synagogue rather than pay for their own expenses, 

28. Defendants have essentially turned a blind-eye to Bayside Cemetery and have 

refused to assume responsibility for any activity which occurs on its property. When 

mausoleums at Bay side Cemetery were vandalized, Defendants did virtually nothing to restore 

the property in accordance with traditional Jewish law. Instead, Defendants relied on the good 

will of non-Jewish volunteers to return exposed remains to coffins and vaults. On August 1, 

2003, The Jewish Week noted Defendants’ failure to take corrective action reporting as follows: 

For two months now, Leslie and Ralph Francisco have been 
leading a volunteer effort to re-entomb remains in more than 30 
badly vandalized mausoleums at the Bayside Cemetery. 

Three days a week, in summer heat, the husband-and-wife funeral 
directors have taken turns putting their own business needs aside 
and with a group of volunteers, most of them non-Jewish, taken on 
the messy work of returning bones to coffins and placing the 
coffins in vaults in the Ozone Park, Queens, burial ground. 

11 

Supreme Court Records OnLine Library -  page 13 of 27



I e 

For their work, Leslie Francisco says the couple have ‘yet to get a 
thank you,’ from Bayside’s owner, Congregation Shaare Zedek. 

Worse she says, the Upper West Side Conservative shul for weeks 
ignored their request for [dlumpsters. 

‘The last time I was at the cemetery I had to walk past mice - I 
won’t do it anymore,’ she said in an interview last week. ‘There 
are bags and bags of garbage at the front gate. It’s rotting piled in 
bags and attracting vermin. We’ve spoken to [Shaare Zedek 
president Daniel Werlin] and [Councilman] Joe Addabbo has 
spoken to him, but it falls on deaf ears. He just gives lip service.’ 
Id. (emphasis added). 

29. In the fall of 2008, more vandalism occurred at Bayside Cemetery and Defendants 

did nothing to remedy the problem. Instead, they reached out to volunteers like Leslie Francisco 

who refused to do any more free work for Defendants. After significant pressure from the 

NYAG and the media, Defendants eventually restored bones and other remains to their rightful 

resting places. Had it not been for such pressure, Defendants would be more than content to 

continue to do nothing. 

30. While Defendants have insisted “the cemetery is ‘one of our top priorities’ , . [it 

has] been vague when questioned about what they are doing to improve the situation.” Id. News 

articles in The ,Jewish Week document that many other individuals have been outraged by 

Defendants’ refusal to maintain the cemetery in accordance with their contractual obligations and 

Jewish law. Indeed, one individual, Ms. Beth Rocke, took Shaare Zedek to Small Claims Court 

and prevailed on a breach contract theory in the amount of $2,364.00. See The Jewish Week 

dated October 18,2002 entitled The Cemetery Nobody Wants. It is noteworthy that Shaare 

Zedek refused to pay the judgment and documents were issued by Ms. Rocke to Shaare Zedek’s 

bank which paid the judgment. 

3 1. Defendants do not dispute that they have violated their fiduciary duties to 

Plaintiffs and members of the class. Indeed, they have publicly admitted to the New York State 

12 
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Attorney General’s Office that monies were commingled and improperly used. Notably, 

Defendants’ counsel publicly stated that cemetery funds were “borrowed” from a non restricted 

account to repair the synagogue roof, but even a layperson knows that perpetual care trust 

monies are to be placed in “trust” which is a restricted account. See Buyside Cemetery Is A 

Disgrace, Suit Says, New York Daily News, October 4,2007. 

32. In sum, Defendant Shaare Zedek has raided the perpetual and/or annual care 

accounts they held in trust for the benefit of Bayside Cemetery. Defendant Shaare Zedek has 

stolen monies which it has inappropriately used for purposes other than those for which they 

were originally bestowed and intended. Each day Defendants refuse to restore monies, refuse to 

conduct a full and complete formal, independent accounting and refuse to honor perpetual care 

or annual care contracts, they are complicit in the theft which has occurred. As a direct and 

proximate result of the foregoing, Defendants have falsely advertised perpetual and annual care 

contracts, engaged in deceptive conduct, violated their fiduciary duties, engaged in conversion 

and breached their perpetual and annual care contracts with Plaintiffs and hundreds or likely 

thousands of class members. Defendants’ deliberate false statements and fraudulent conduct has 

resulted in the desecration of thousands of plots at the cemetery in violation of New York and 

Jewish law. 

CLASS ACTION ALLEGATIONS 

33. Plaintiffs bring this action on their own behalf and as a class action pursuant to 

Article 9 of the CPLR on behalf of the following Class: 

All family members or near relatives of persons, who purchased a 
perpetual care or annual care contract from a Defendant or their 
agents or assigns from January 1 ) 1970 to present. 

13 
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34. The Class excludes Defendants, their parents, subsidiaries, affiliates, officers, 

directors, agents, assigns and employees. Also excluded are any federal, state or local 

governmental entity, and any judge or judicial officer presiding over this matter, judicial staff, 

and the members of their immediate families. 

35. Because information concerning the purchase and sale of perpetual care and 

annual care contracts is or should be in the control of Defendants, Plaintiffs do not know the 

exact number of members of each Class. Due to the nature of the trade and commerce involved, 

Plaintiffs believe that Class members number at least in the thousands and are sufficiently 

nuiiierous illid geographically dispersed throughout the United States so that joinder of all Class 

members is impracticable. 

36. Plaintiffs’ claims are typical of the claims of the members of the Class because 

Plaintiffs and all Class members were injured by the same wrongful conduct as alleged herein. 

37. There are numerous questions of law and fact common to the Class which 

predominate over any questions affecting only individual Class members. Such common 

questions include: 

(a) 

(b) 

(c) 

(d) 

(e) 

(0 
(g) 

Whether the alleged conduct violates N.Y. Gen. Bus. Law 0 350; 

Whether the alleged conduct violates N,Y. Gen. Bus. Law 5 349; 

Whether the alleged conduct constitutes a breach of contract; 

Whether the alleged conduct constitutes conversion; 

Whether a formal accounting should be required; 

Whether Defendants were unjustly enriched; and 

Whether Plaintiffs and members of the Class are entitled to damages and 

the appropriate measure of such damages. 

14 

Supreme Court Records OnLine Library -  page 16 of 27



38. As the claims of Plaintiffs are typical of the claims of the Class, and Plaintiffs 

have no interests adverse to or which irreconcilably conflict with the interests of other members 

of the Class, Plaintiffs are adequate class representatives. 

39. Plaintiffs will fairly and adequately protect the interests of the Class and have 

retained counsel experienced and competent in the prosecution of complex class action litigation. 

A class action is superior to other available methods for the fair and efficient adjudication of the 

controversy and substantial benefits will derive from proceeding as a class action. Such 

treatment will permit a large number of similarly situated persons to prosecute their common 

claims in a single forum simultaneously, efficiently, and without the duplication of effort and 

expense that numerous individual actions would engender. Class treatment also will permit the 

adjudication of relatively small claims by many Class members who could not afford to 

individually litigate such claims against a large, well funded organization. There are no 

difficulties likely to be encountered in the management of this class action that would preclude 

its maintenance as a class action, and no superior alternative exists for the fair and efficient 

group-wide adjudication of this controversy. 

TOLLING OF APPLICABLE STATUTES OF LIMITATION 

Any applicable statutes of limitation have been equitably tolled by Defendants’ 40. 

affirmative acts of fraudulent concealment, suppression, and denial of the true facts regarding the 

invasion of the fiduciary account(s) containing monies dedicated exclusively for perpetual care 

or annual care at Bay side Cemetery. Such acts of fraudulent concealment include intentionally 

covering up and refusing to publicly disclose critical documents and information concerning the 

deliberate invasion of fiduciary account(s) containing monies dedicated exclusively for perpetual 

care or annual care at Bayside Cemetery to class members, their families and the general public. 

15 
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Through such acts of fraudulent concealment, Defendants were able to actively conceal from 

class members and the public for years the truth about their deceptive practices, thereby tolling 

the running of any applicable statutes of limitation. 

COUNT I 

Action For Damages Under New York Gen. Bus, Law 5 350 
4 1. Plaintiffs repeat and reallege each and every prior allegation contained in 

paragraphs 1 through 40 hereof with the same force and effect as if fully set forth herein. 

42. N.Y, Gen, Bus. Law 6 350 provides that “[flalse advertising in the conduct of any 

business, trade or commerce or in the furnishing of any service in this state is hereby declared 

unlawful.” 

43. As more fully described above, Defendants’ advertisement and sale of perpetual 

and annual care contracts and the subsequent refusal to maintain the plots in accordance with 

those contracts constitute violations of N.Y. Gen. Bus. Law 5 350. Defendants presented papers 

to Plaintiffs which indicated that they were purchasing perpetual or annual care which 

Defendants had no intention of providing or have not provided for years. Plaintiffs were aware 

of these services by virtue of Defendants advertisements in and outside of New York. When 

purchasing these services based upon Defendants representations and advertisements, Plaintiffs’ 

relatives relied on Defendants’ statements. 

44. Plaintiffs and the Class seek damages for their injuries caused by these violations 

in an amount to be determined at trial. 

45. Defendants’ willful acts and conduct, as described above, entitle Plaintiffs and the 

Class to an award of damages. 
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COUNT 11 

New York Gen. Bus. Law Q 349 

46. Plaintiffs repeat and reallege each and every prior allegation contained in 

paragraphs 1 through 45 hereof with the same force and effect as if fully set forth herein. 

47. N.Y. Gen, Bus. Law 5 349 makes unlawful “[dleceptive acts or practices in the 

conduct of any business, trade or commerce or in the furnishing of any service in this state.” 

48. N.Y. Gen. Bus. Law 6 349 (h) provides that “any person who has been injured by 

reason of any violation of this section may bring . . . an action to recover his actual damages or 

fifty dollars, whichever is greater . . . . 9 9  

49. Defendants engaged in deceptive acts or practices within the meaning of N.Y. 

Gen. Bus. Law Q 349 which resulted in injury and broad adverse impact on the public at large, 

and harmed the public interest of New York State in an honest marketplace in which economic 

activity is conducted. Defendants’ deceptive conduct caused highly vulnerable individuals who 

placed their trust in Defendants to pay monies for the perpetual or annual care for their own or 

family member’s plots located at the cemetery. Defendants have failed to abide by these 

contracts and have allowed the cemetery to fall into a state of shameful disrepair. 

50. Plaintiffs and the Class seek actual damages for their injuries caused by these 

violations in an amount to be determined at trial, Without prejudice to their contention that 

Defendants’ unlawful conduct was willful and knowing, Plaintiff and the Class do not seek in 

this action to have those damages trebled pursuant to N.Y. Gen. Bus. Law 4 349 (h). Plaintiffs 

and the Class seek single damages with respect to this claim. 
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COUNT111 

New York Gen. Bus. Law Q 349-c 

5 1. Plaintiffs repeat and reallege each and every prior allegation contained in 

paragraphs 1 through 50 hereof with the same force and effect as if fully set forth herein. 

52. N.Y. Gen. Bus. Law Q 349 makes unlawful “[dleceptive acts or practices in the 

conduct of any business, trade or commerce or in the furnishing of any service in this state.” 

53.  N.Y. Gen. Bus, Law § 349 (h) provides that “any person who has been injured by 

reason of any violation of this section may bring . . . an action to recover his actual damages or 

fifty dollars, whichever is greater. . . .” 

54. Defendants engaged in deceptive acts or practices within the meaning of N.Y. 

Gen. Bus. Law 8 349 which resulted in injury and broad adverse impact on the public at large, 

and harmed the public interest of New York State in an honest marketplace in which economic 

activity is conducted, Defendants’ deceptive conduct caused highly vulnerable individuals, 

including Plaintiffs’ relatives, who paid monies and placed their trust in Defendants to provide 

perpetual or annual care for their own or family member’s plots located at cemetery. Defendants 

have failed to abide by these contracts and have allowed the cemetery to fall into a state of 

shameful disrepair. These individuals, and their relatives who seek to enforce the contracts and 

law, possess standing because they have been injured by reasons of a violation of GBL 8 349. 

Indeed, the relatives pursuing these actions are precisely the intended third party beneficiaries 

who defendants promised they would provide perpetual or annual care for. 

5 5 .  Defendants have knowingly directed and sold perpetual care or annual care 

contracts to individuals age sixty-five (65 )  years or older or otherwise engaged in conduct in 

willful disregard of the rights of individuals age sixty-five (65) years or older in violation of 

GBL 349-C. 

18 
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56. Defendants’ conduct caused individuals age sixty-five (65)  years or older to lose 

monies for personal or family care in violation of GBL 349-c. 

57. Plaintiffs and the Class seek actual damages for their injuries caused by these 

violations in an amount to be determined at trial. Without prejudice to their contention that 

Defendants’ unlawful conduct was willful and knowing, Plaintiff and the Class do not seek in 

this action to have those damages trebled pursuant to N.Y. Gen. Bus. Law 5 349(h). Plaintiffs 

and the Class seek single damages with respect to this claim. 

58. 

paragraphs 

59. 

COUNT IV 

Breach of Contract 

Plaintiffs repeat and reallege each and every prior allegation contained in 

through 57 hereof with the same force and effect as if fully set forth herein. 

Using standard form contracts, Defendants offered perpetual or annual care 

contracts for sale at Bayside Cemetery or assumed legal rights and responsibilities for existing 

perpetual or annual care contracts concerning Bayside Cemetery. A copy of the standard form 

contract is annexed as Exhibit E. This contract was used by Defendants over the past 

approximately forty years. 

60. Defendants accepted monies from Plaintiffs or members of their family, Class 

members or persons in kinship or as executors, trustees, or legal representatives with such 

individual(s) to provide perpetual care or annual care of certain plots at Bayside Cemetery. 

6 1. Over the past few years, Defendants have intentionally removed perpetual care 

stickers from plots and refused to provide perpetual or annual care services in breach of their 

obligations under contracts entered into between Defendants and Plaintiffs’ grandparents as well 

as other Class members. 

19 
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62. Defendants’ refusals to honor perpetual care or annual care contracts have caused 

injury by allowing plots subject to such contracts to fall into complete disrepair. Plaintiffs 

possess standing. Plaintiffs’ relatives entered into perpetual care or annual care contracts in 

order to encourage family members and future generations to visit and pay respect to their graves 

and them. Defendants promised Plaintiffs’ relatives that they would care for and tend to the 

grave(s) knowing that family members and future generations would visit the graves and this was 

the reason individuals and societies purchase perpetual care. Indeed, this is well known and 

commonplace in the cemetery industry. Thus, Plaintiffs, as family members, possess standing 

because they are third-party beneficiaries under the contracts - when Defendaats executed the 

perpetual and annual care contracts Defendants intended to give these Plaintiffs and other 

persons the benefit of the promised performance. Plaintiffs are precisely the intended third party 

beneficiaries who defendants promised they would provide perpetual or annual care for in the 

future. Plaintiffs also possess standing since their relatives entered into the perpetual care and 

annual care contracts for their benefit, Defendants promised performance to Plaintiffs and other 

persons and Plaintiffs’ relatives intended Plaintiffs to be able to enforce such contracts. 

Plaintiffs have previously demanded a formal accounting and the repayment of stolen monies 

and are now outraged by Defendants refusal to comply with this request on the ground that no 

duty is owed to them under these straighforward facts. 

COUNT V 

Unjust Enrichment 

63. Plaintiffs repeat and reallege each and every prior allegation contained in 

paragraphs 1 through 62 hereof with the same force and effect as if fully set forth herein. 
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64. Defendants benefited from their unlawful acts through the payments for perpetual 

or annual care services which they have failed to provide. It would be inequitable for 

Defendants to be permitted to accept and retain the benefit of these payments designated for 

perpetual or annual care services, which were conferred by Plaintiffs and the Class members and 

retained by Defendants, when these Defendants refuse to provide such services. 

65. Plaintiffs and the Class members are entitled to have returned to each of them the 

amount of such overpayments as damages or restitution. 

COUNT VI 

Breach of Fiduciary Duty Against Defendants 

66. Plaintiffs repeat and reallege each and every prior allegation contained in 

paragraphs 1 through 65 hereof with the same force and effect as if fully set forth herein. 

67. The Class members have suffered damages due to the Defendants’ conduct as 

detailed above. The claims asserted herein against the Defendants are asserted on behalf of the 

Plaintiffs and Class members to recover from Defendants the damages sustained and to be 

sustained by Plaintiffs and the Class due to the grossly negligent mismanagement of the funds 

entrusted to them for the perpetual or annual care of the cemetery plots and the improper or 

negligent handling of perpetual and annual care monies in violation of Defendants’ fiduciary 

duties. 

68. The conduct detailed above was not due to an honest error of judgment but to 

Defendants’ conflicts of interest, gross, reckless, bad faith and/or willful disregard of their 

fiduciary duties and of the rights and interests of Plaintiffs and members of the Class. 

Defendants’ conduct cannot be justified as valid acts of business judgment because they engaged 
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in, caused, or permitted, gross mismanagement and violated their fiduciary duties and their duties 

of due care, diligence and candor. 

69. Defendants owed a fiduciary duty to Plaintiffs’ relatives and to family members 

and future generations to whom the benefit of the perpetual or annual care contracts run. By 

reason of defendants’ breaches, Plaintiffs, their deceased relatives and Class members have 

sustained and will continue to sustain serious damage and irreparable injury, for which relief is 

sought herein. 

COUNT VI1 

Aiding and Abetting Breaches of Fiduciary Duties Against Defendants 

70. Plaintiffs repeat and reallege each and every prior allegation contained in 

paragraphs 1 through 69 hereof with the same force and effect as if fully set forth herein. 

71. Each of the Defendants breached fiduciary duties owed to Plaintiffs and the Class 

in a willful manner as detailed above. 

72.  ach of the Defendants knowingly gave substantial assistance and encouragement 

to each other in committing the wrongful acts alleged above. 

73 ,  Each of the Defendants acted in concert with at least one other defendant to 

commit the breaches of fiduciary duties detailed above. 

74. Plaintiffs and members ofthe Class were injured as a result of the Defendants’ 

conduct. 

75. 

paragraphs 

COUNT VI11 

Conversion 

Plaintiffs repeat and reallege each and every prior allegation contained in 

through 74 hereof with the same force and effect as if fully set forth herein. 
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76. Plaintiffs’ relatives and members of the class provided Defendants with monies 

for placement in a trust with the understanding that monies would only be removed for the 

purpose of maintaining or making improvements to certain plots at Bayside Cemetery. 

77.  Defendants accepted receipt of these monies under these conditions and placed 

them in a trust fund. 

78. Plaintiffs’ relatives and members of the Class had an ownership right or an 

immediate superior right of possession of these monies over Defendants. Plaintiffs have 

demanded that Defendants conduct a formal accounting and repay all stolen monies, yet 

Defendants have repeatedly refused to do so. 

79. By taking perpetual or annual care monies out of the fund without Plaintiffs’ and 

members of the Class’s express authorization or consent or by court ordered consent and by 

holding or using these monies in a manner entirely inconsistent with the purpose originally given 

to the exclusion of the Plaintiffs and members of the Class, Defendants have converted 

Plaintiffs’ and members of the Class’ property. 

80. Plaintiffs relatives and members of the Class have been denied right to their 

monies and have been injured. Defendants should be forced to place the monies owed in a trust 

for the benefit of all perpetual and annual care plots at Bayside Cemetery. 

Pl7AYER FOR ELTEF 

WHEREFORE, Plaintiffs and the Class members pray for judgment against all 

Defendants, jointly and severally, as follows: 

A. awarding Plaintiffs and the Class their actual damages from Defendants for 

Defendants’ violation of N.Y. Gen. Bus. Law § 349 in an amount to be determined at trial; 
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B. granting Plaintiffs and the Class the costs ofprosecuting this action, together with 

interest and costs, pursuant to N,Y. Gen. Bus. Law $ 5 350 and 349; 

C. awarding Plaintiffs and the Class their actual damages from Defendants’ breaches 

of contract; 

D. declaring that the defendants have violated their fiduciary duties to the Class 

and/or aided and abetted each other in breaching those duties; 

E. enjoining Defendants from using any perpetual care or annual care funds for any 

purpose other than perpetual or annual care of plots at Bayside Cemetery; 

F, placing a constructive trust over any funds paid to Defendants for the perpetual or 

annual care of Bayside Cemetery plots or any other monies paid for upkeep to the cemetery; 

G. requiring the Defendants to conduct a thorough and complete accounting of all 

perpetual and annual care monies held in their care, custody, possession or control for Bayside 

Cemetery at anytime since January 1, 1970; and 

H. granting such other and further relief as this Court deems just and proper. 
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JURY TRIAL DEMAND 

Plaintiffs demand a trial by jury. 

Dated: October 21,2009 
New York, New York 

By: I 

Midhael M. B<chman 
c/o Pomerantz Haudek Grossman & 
Gross LLP 
100 Park Avenue 
26fh Floor 
New York, New York 100 19 
Telephone: (2 12) 66 1-1 100 
Facsimile: (2 12) 661-8665 

Pro Bono Counsel for Plaint@..fs 
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Michael M. Buchman 
c/o Pomerantz Haudek Grossman & Gross LLP 
100 Park Avenue 
New York, New York 10017 

(212) 661-1100 

January 18,2011 

VIA OVERNIGHT DELIVERY 

The Honorable Debra A. James 
New York State Supreme Court Justice 
New York State Supreme Court 
71 Thomas Street 
Part 59 
New York, New York 10013 

Re: Lucker v. Congregation Shaare Zedek et al., Index No. 114818/2009-E 

Dear Justice James: 

I represent Plaintiffs in the above-referenced action. 

A. Overview of the Action 

Plaintiffs initially filed this class action in the United States District Court for the 
Eastern District of New York on September 12,2007 in accordance with the Class Action 
Fairness Act, Pub. L. 109-2, § 2, 119 Stat. 4, 5 (2005) ("CAF A"). 

In their complaint, Plaintiffs alleged that Defendants breached perpetual care 
contracts and fiduciary duties ,by, inter alia, invading the corpus of perpetual care trusts 
established to maintain certain plots at the cemetery and unlawfully using the corpus to 
make capital improvements at the synagogue. 

Notably, Defendant Congregation Shaare Zedek has admitted liability to the New 
York State Attorney General. Its lawyer has also publicly admitted it took the monies out 
of these trust accounts in order to repair the synagogue. 1 Given the party admission, this 
is an uncommonly clear case. 

1 Defendant Congregation Share Zedek's attorney has also publicly admitted "cemetery funds were 
borrowed from a nonrestricted account to repair the synagogue roof, which is entirely proper and legal." 
See, Exhibit A, Bayside Cemetery is a Disgrace, Suit Says, New York Daily News, Oct. 4, 2007. The 
contracts were entitled "Trust Fund Receipt" and incorporated governing trust law. These were 



On September 30,2009, Chief Judge Raymond J. Dearie dismissed the federal 
action on jurisdictional grounds holdingCAF A did not apply. Lucker v. Bayside 
Cemetery, 262 F.R.D. 185 (E.D.N.Y. 2009). While recognizing the merits of the 
litigation, Chief Judge Dearie stated as follows: 

2009. 

the Lucker plaintiffs have solely alleged New York causes of action against New 
York defendants. Although relatives of those interred at Bayside may live outside 
of the state, [* * 17] it is beyond serious question that [* 191] many of those who 
actually signed contracts to be buried in Queens are -- or were -- New Yorkers. 
This is not the type of interstate controversy with national implications 
contemplated by the Congress when it enacted CAF A. Accordingly, the Court 
invokes the discretionary exception to CAFA pursuant to 28 U.S.C. § 1332(d)(3), 
and declines to exercise subject matter jurisdiction over the Lucker matter. 

As the Court has noted from the outset of these proceedings, all agree that 
Bayside Cemetery's state of decay and disrepair is disheartening and in need of a 
prompt repair. As unfortunate as this lingering dispute is, and fully appreciating 
the frustration and anger of the affected families, the Court must conclude that it 
is without jurisdiction to act. 

The Lucker Plaintiffs immediately refiled their action in this Court on October 22, 

On December 18, 2009, Defendants moved to dismiss the action on two primary 
grounds: (i) standing; and (ii) the statute of limitations. Defendants claimed that Plaintiffs 
did not purchase the perpetual care contracts at issue directly from a Defendant and, 
therefore, cannot represent deceased family members or relatives. We have thoroughly 
briefed this issue and the statute oflimitations issue in our February 1,2010 opposition to 
Congregation Shaare Zedek's motion to dismiss. 

We also addressed these points at the June 3, 2010 oral argument before Your 
Honor. 

B. Nature of the Request 

I write to bring to your attention the filing of a new complaint in this Court -
Leventhal v. Bayside Cemetery et aI, Index No. 100530/2011. See Exhibit A. 

The Leventhal complaint is virtually identical to the Lucker matter with two 
exceptions. The Leventhal Complaint includes facts raised in Plaintiffs' Memorandum of 
Law In Opposition to Defendant Community Association for Jewish At-Risk Cemeteries, 
Inc.'s Motion to Dismiss. The Leventhal Complaint also alleges Mr. Leventhal 
purchased a perpetual care contract directly from Defendant Congregation Shaare 

unquestionably trust accounts which could not be invaded absent a court order. See Exhibit A to the 
Leventhal Complaint attached hereto as Exhibit B. 



Zedek. A copy of the contract is annexed as Exhibit A to the Leventhal Complaint. 
Service of the Leventhal Complaint has been effectuated. Accordingly, the Leventhal 
action is not subject to the same standing arguments which are now sub judice in the 
Lucker matter. And the statute of limitations arguments, which Judge Dearie noted were 
"oxymoronic," are also inapplicable? 

In light of the uncommonly clear nature of this case and the 40 months which 
have passed since the initial filing of the federal court action, Plaintiffs write to 
respectfully request that Your Honor: (i) accept the Leventhal action as a related matter to 
the Lucker action; and (ii) Order the parties to prepare a case management schedule so 
that discovery may commence within the next 30 days while any motion to dismiss may 
be pending since the Leventhal action, at a minimum, should now timely proceed. 

Plaintiffs are available, at the Court's convenience, to further discuss this request 
or any other issue the Court may wish to discuss. 

Respectfully submitted, 

Michael M. Buchman 

c: Russell Steinthall (counsel for Congregation Shaare Zedek) 
Ari Selman (counsel for CAJAC) 
John Lucker 
Lynn Cohen 
Fran Goldstein 
Steve Leventhal 

2 See Kidd v. Delta Funding Corp., Index No. 601020199, N.Y. Misc. LEXIS 29 (N.Y. Sup. Ct. 2000) 
("when a defendant [especially a fiduciary] electing to set up the statute of limitations has previously, by 
deception or any violation of duty towards plaintiff, caused him to subject his claim to the statutory bvar, 
he must be charged with having wrongfully obtained an advantage which the court will not allow him to 
hold."); see also 1050 Tenants Corp., v. Lapidus, 735 N.Y.S.2d 47 (151 Dept 2001) (rejecting statute of 
limitations defense where the violation was continuing in nature.). 
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trict of New York. During that suit, three of the plaintiffs in this case, acting individually and on 

behalf of all others similarly situated, executed a stipulation in which they specifically cove-

nanted not to sue organizations, such as CAJAC, who (l) are "unaffiliated" with either the Con-

gregation or Bayside Cemetery and (2) "assist or agree to assist with the cleanup or restoration of 

Bayside Cemetery.,,1 (Ex. 3.) That stipulation, incorporated into a formal order entered by Chief 

Judge Raymond Dearie, applies to "any action filed by [Plaintiffs] in any other court that relates 

to Bayside Cemetery." (ld.) 

Accordingly, for all of the reasons stated herein and in the separately filed motion to dis-

miss of Defendants Congregation and Bayside Cemetery, Plaintiffs have failed to state a claim 

upon which relief can be granted to them, and this action should be dismissed. 

ARGUMENT" 

I. Plaintiffs Fail To Plead Facts Sufficient To Allege an Alter Ego Theory. 

Under New York law, a plaintiff seeking to disregard the corporate form bears a heavy 

burden. See TNS Holdings, Inc. v. MKI Sec. Corp., 92 N.Y.2d 335, 339, 703 N.E.2d 749, 751, 

680 N.Y.S.2d 891, 893 (1998). Piercing the corporate veil requires a showing (1) of "complete 

domination of the corporation in respect to the transaction attacked and (2) that such domination 

was used to commit a fraud or wrong against the plaintiff which resulted in plaintiffs injury." 

I Chief Judge Dearie dismissed the underlying suit for lack of subject matter jurisdiction. 

• In deciding a motion to dismiss, the Court must "accept the facts as alleged in the complaint as true, accord plain­
tiffs the benefit of every possible favorable inference, and determine only whether the facts as alleged fit within any 
cognizable legal theory." Leon v. Martinez, 84 N.Y.2d 83, 87-88, 638 N.E.2d 511, 513, 614 N.Y.S.2d 972, 974 
(1994). The Court, however, is not required to accept factual allegations that are plainly contradicted by the docu­
mentary evidence or that constitute bare legal conclusions. Kliebert v. McKoan, 228 A.D.2d 232,232,643 N.Y.S.2d 
114,114·15 (1st Dep't 1996). 
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The First Prong: Domination 

By way of a single paragraph, Plaintiffs seek to hold CAJAC-a duly incorporated New 

York not-for-profit with 501(c)(3) federal tax exempt status-liable under an alter ego theory for 

the Congregation's alleged wrongs.2 (CompI. ~ 16.) Plaintiffs attempt to meet their heavy bur-

den by pleading the following facts-and only the following facts-as evidence of improper ties 

between the Congregation and CAJAC: 

1. The Congregation "owns, operates, manages, maintains and controls Bayside Ceme­
tery." (Compl. ~ 14) CAJAC entered into at least one contract concerning Bayside 
Cemetery, holds itself out as the steward of the cemetery, and was previously called 
"Friends of Bayside Cemetery" (Compi. ~ 16); 

2. CAJAC previously registered with the New York Secretary of State's Office with the 
same address as the Congregation (id.); and 

3. CAJAC's President, Gary Katz, is a congregant ofShaare Zedek. (id.)3 

These allegations, however, fail to show that the Congregation dominated, or was dominated by, 

CAJAC. Indeed, only the second allegation even purports to implicate an enumerated "domin-

ion" factor. The mere sharing of a New York address for service of process purposes, however, 

hardly demonstrates that the Congregation exerted day-to-day control over CAJAC's decision-

making and operations, or vice-versa. Glaringly, Plaintiffs also do not allege that CAJAC ig-

nored corporate formalities, such that the Congregation and CAJAC were essentially one and the 

same. Moreover, although Plaintiffs allege that CAJAC has "entered into at least one contract 

2 Plaintiffs do not allege that CAJAC is also an alter ego of Defendant Bayside Cemetery. Accordingly, Plaintiffs 
have named CAJAC as a defendant solely based on CAJAC's alleged connection to the Congregation. (See Compl. 
~ 16.) 

3 Plaintiffs also allege that Mr. Katz is a Board of Directors member of Hebrew Free Burial Society ("HFBS"). 
which allegedly provides references on CAJAC's Web site, has been involved with CAJAC's activities at Bayside 
Cemetery, and served as a "money conduit" for CAJAC before CAJAC obtained federal tax-exempt status. (CampI. 

(cont'd) 
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concerning Bayside Cemetery" (Compi. ~ 16), they do not allege that the contract resulted from 

anything other than an arm's length negotiation. 

Apparently recognizing the insufficiency of their allegations, Plaintiffs also allege that 

"there are additional overlapping ties" between the Congregation and CAJAC. (Compl. ~ 16.) 

But these additional overlapping ties-to the extent they even exist-are conspicuously missing 

from the complaint. Plaintiffs' bald assertions are no substitute for the particularized facts they 

are required to plead. 

The Second Prong: Fraud or Wrong and Proximate Cause 

Even if Plaintiffs did plead facts sufficient to allege complete dominion (which they have 

not and cannot), Plaintiffs do not allege particularized facts showing that such dominion was 

used to commit a fraud or wrong against them that resulted in their alleged injuries. Plaintiffs do 

not allege that CAJAC was involved in the alleged wrongs giving rise to Plaintiffs' causes of ac~ 

tion. Indeed, most, if not all, of the perpetual and annual care contracts and alleged wrongs 

which form the basis for Plaintiffs' claims were entered into, or alleged to have occurred, well 

before CAJAC's incorporation in 2006.4 Rather, Plaintiffs' sole allegation with respect to the 

second prong of the corporate veil~piercing test is that CAJAC "has been designed as a straw 

person upon which to unload all of [the Congregation's] legal and other responsibility for Bay~ 

side Cemetery." (CompI. ~ 16.) Such a conclusory statement-even when dominion is ade-

(cant 'dfrom previous page) 

~ 16.) These allegations are irrelevant to the veil-piercing or alter ego inquiry, as Plaintiffs do not allege how these 
facts evidence a relationship. much less an improper one, between CAJAC and the Congregation. (See id.) 

4 Plaintiffs' only allegation against CAJAC regarding a contract is that it has "entered into at least one recent con­
tract concerning Bayside Cemetery." (Compl. ~ 16.) That contract is not an annual or perpetual care contract. In­
stead, it is a contract for restoration work at the Cemetery. 
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None of the parties to this action shall sue, implead, or seek any discovery or 
testimony from any individuals or organizations, otherwise unaffiliated with 
either [Bayside Cemetery or Congregation Shaare Zedek), that assist or agree to as­
sist with the cleanup or restoration of Bayside Cemetery, whether in a paid or unpaid 
capacity. Each party shall, upon the request of any such individual or organization, pro­
vide a written assurance to that effect, in a form suitable to such individual or organiza­
tion. The restrictions of this paragraph shall apply in this action, or in any other action 
filed in this Court, with the same force and effect as a protective order entered pursuant to 
Rule 26(c) of the Federal Rules of Civil Procedure, and shall also bind the parties in 
any action filed by any of them in any other court that relates to Bayside Cemetery 
or arises out of common facts, circumstances, or transactions as this action. The provi­
sions of this paragraph shall not be limited in time, and shall survive the entry of 
any final judgment in this action. 

(Smith Affirm. Ex. 3 (emphasis added)). As this language makes clear, Plaintiffs covenanted not 

to impose litigation burdens on-let alone sue-any organization that (1) "assist[s] or agree[s] to 

assist with the cleanup or restoration of Bayside Cemetery" and (2) is "unaffiliated" with the 

Congregation or Bayside Cemetery. Id. 

CAJAC meets the requirements for protection under this covenant. By Plaintiffs' own 

admission, CAJAC has "entered into at least one recent contract concerning Bayside Ceme-

tery"-an agreement to clean up Bayside Cemetery, in furtherance of CAJAC's corporate mis-

sion of restoring at-risk Jewish cemeteries. (CompI. ~ 16.) Furthermore, without any allegation 

that the Congregation and CAJAC shared officers or directors, a common corporate parent, or 

joint authority over management, finances, or policy matters, the Complaint fails to establish that 

the Congregation exercised control over CAJAC, or vice versa-the touchstone of affiliation un-

der New York statutory law,5 state and federal jurisprudence,6 and customary usage in the legal 

5 Where, as here, an agreement leaves a term undefined, state statutes properly govern interpretation of that tenn. 
Hugo Boss Fashions, Inc. v. Fed. Ins. Co., 252 F.3d 608, 617 (2d Cir. 2001) (approving use of statutory definitions 
of a term to "fill[] in the gap"). Virtually without exception, New York law treats control as indispensable to affilia­
tion. See, e.g., N.Y. BUs. CORP. LAW § 912 (a)(l) (McKinney 2003); N.Y. P'SHIP LAW § 2 (McKinney 2006); N.Y. 
BANKING LAW § 36(6) (McKinney 2008 & Supp. 2009); N.Y. PUB. SERvo LAW § 110(2) (McKinney 2000); N.Y. 
INS. LAW § 107(4) (McKinney 2006 & Supp. 2009). 

8 



community.7 See In re Marine Sulphur Trans. Corp., 312 F.Supp. 1081, 1103 (S.D.N.Y. 1970) 

(noting that two entities are "affiliated" only when one c'ontrols the other's finances, policy, or 

management); accord Travelers Indem. Co. v. United States, 543 F.2d 71, 75-76 (9th Cir. 1976). 

CONCLUSION 

For the reasons set forth in this memorandum, and in Defendants' separately-filed motion 

to dismiss, Community Association for Jewish At-Risk Cemeteries, Inc. respectfully requests 

that this Court dismiss Plaintiffs' claims against CAJAC without leave to amend and award rea-

sonable attorney's fees and costs incurred in bringing this motion. 

(cont'dfrom previous page) 

6 Numerous state courts have held that entities are affiliated only when either of two forms of "control" exists: the 
entities' officers or directors substantially overlap, or one entity owns a significant share of the other entity's voting 
stock. See, e.g., In re Schwan 1992 Great. Great Grandchildren's Trust, 709 N.W.2d 849, 854·55 (S.D. 2006); 
Frigid Foods Prods., Inc. v. City of Detroit, 31 Mich. App. 402, 405,187 N.W.2d 916, 917 (Mich. Ct. App. 1971); 
Snife v. Life Ins. Co. ofN. Am., 251 N.W.2d 300, 301-02, 73 Mich. App. 207,208 (Mich. Ct. App. 1977). Virtually 
without exception, federal law also treats control as the touchstone of affiliation. See, e.g., McLean Trucking Co. v. 
United States, 321 U.S. 67 (1944) (Interstate Commerce Act); Checkr;te Petroleum, Inc. v. Amoco Oil Co., 678 F.2d 
5, 8 (2d Cir. 1982) (Petroleum Marketing Practices Act); Crawfish Processors Alliance v. United States, 29 Ct. Int'l 
Trade 1186, 1193,395 F.Supp.2d 1330, 1336-37 (2005) (Tariff Act of 1930); Woodward & Lothrop, Inc. v. Schna­
bel, 593 F. Supp. 1385, 1400 (D.D.C. 1984) (Securities Exchange Act of 1934); In re Interlink Home Health Care, 
Inc., 283 B.R. 429, 435 (Bankr. N.D. Tex. 2002) (Bankruptcy Code). 

7 An undefined term in an agreement should also be construed consistently with "widespread custom or usage." See 
Hugo Boss, 252 FJd at 617·18. In legal parlance, "affiliate" and "affiliated" imply the existence of control. See 
BLACK'S LAW DICTIONARY 6, 7 (9th Ed. 2009) (defining "affiliate" as a "corporation that is related to another cor­
poration by shareholdings or other means of control; a subsidiary, parent, or sibling corporation"); MERRIAM­
WEBSTER'S DICTIONARY OF LAW 17 (1996) (defining "affiliate" as a "business entity effectively controlling or con­
trolled by another or associated with others under common ownership or control"). 
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 Plaintiffs John Lucker, Elizabeth Lucker, Nancy Rousseau, Lynn Cohen and Fran 

Goldstein, by and through their pro bono attorney, respectfully submit this memorandum of law 

in opposition to Defendant Community for Jewish At-Risk Cemeteries, Inc. is (“CAJAC”) 

motion to dismiss.  For the reasons set forth below, Defendant’s motion to dismiss should be 

denied in its entirety or denied with leave to replead as a motion for summary judgment after the 

close of discovery.   

I. 
 

INTRODUCTION 

Defendant CAJAC would have this Court mistakenly believe that it is an independent 

charitable organization with absolutely no connection or ties with Defendant Congregation 

Shaare Zedek.  That, quite simply, is untrue. 

As alleged in the Complaint, CAJAC was originally known as “Friends of Bayside 

Cemetery” (“FOBC”). FOBC was created by members and officers of Defendant Congregation 

Shaare Zedek.  CAJAC maintained its principal place of business at 212 West 93rd Street in 

Manhattan which is where Defendant Congregation Shaare Zedek is headquartered.1 Compl., 

¶16. Ethan Klingsberg2 and Gary Katz, both of whom are lawyers, were members of 

Congregation Shaare Zedek when they created FOBC. And Messrs. Katz (President) and 

Klingsberg (Secretary) became officers of FOBC.3     

                                                 
1 See Affidavit of Michael M. Buchman dated February 1, 2010 (“Buchman Aff.”), Ex. A, Restated 

Certificate of Incorporation of Friends of Bayside Cemetery, Inc. 
2 Ethan Klingsberg, Esq., is a partner at Cleary Gottlieb Stein & Hamilton in New York. His practice 

focuses on corporate matters. See  http://www.cgsh.com/ru/eklingsberg.   
3 Id., p. 3. 
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FOBC formally changed its name to CAJAC on April 13, 2007.  It continued to maintain 

its headquarters at Congregation Shaare Zedek until approximately September 25, 2008 when it 

changed its address to Mr. Katz’s office in White Plains, New York.4  

The listed Officers of CAJAC are Gary Katz (President), Ethan Klingsberg, David Billet 

(Vice President and Secretary) and Barry Yood (Treasurer).5  Mr. Klingsberg was at all relevant 

times until approximately June 15, 2009 the Cemetery Chairman and on the Board of Trustees at 

Congregation Shaare Zedek.6 Thus, two of CAJAC’s officers have strong ties to Congregation 

Shaare Zedek. 7 

CAJAC was intentionally created by Congregation Shaare Zedek members, who happen 

to be lawyers, as an under-capitalized not-for-profit corporation in order to transfer Congregation 

Shaare Zedek’s assets and liabilities concerning Bayside Cemetery.  Indeed, there is no 

indication that Congregation Shaare Zedek, which has admitted it misappropriated and mis-used 

perpetual care monies, has given monies sufficient to cover any liability concerning its 

misconduct and this lawsuit.  In other words, CAJAC was created as a shell corporation to 

absolve Congregation Shaare Zedek of any liability or responsibility for its wrongdoing in 

                                                 
4 Buchman Aff., Ex. B., New York State Department of State, Division of Corporations filing for 

Community Association for Jewish At-Risk Cemeteries.  
5 Buchman Aff., C., By-Laws of Community Organization for Jewish At-Risk Cemeteries adeopted 

December 2, 2008. 
6 On May 14, 2009, Congregation Shaare Zedek honored Gary Katz for his “extreme devotion to 

Shaare Zedek over the years” and for his “passion[] about the success of our synagogue community.” The 
following was taken from a historical search of the Congregation Shaare Zedek website - Please save the 
date - Thursday, May 14, 2009 - as Shaare Zedek honors and recognizes Gary and Diane Katz and Phyllis 
Gold Gluck. Our extraordinary honorees have shown extreme devotion to Shaare Zedek over the years 
and are passionate about the future success of our synagogue community. This will definitely be a festive 
occasion, with lots of food and drinks, schmoozing, entertainment and more! Further details to follow. 
See also http://www.sznyc.org/recognition 

7 Buchman Aff., Ex D. documents obtained from the Congregation Shaare Zedek website. 
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connection with Bayside Cemetery.8 Congregation Shaare Zedek’s refusal to honor contracts at 

the cemetery or do anything to maintain the cemetery in a respectable condition bespeaks its 

desire to “wash its hands” of Bayside Cemetery.  And CAJAC is the vehicle to effectuate this 

desire.  

 There can be little doubt about Congregation Shaare Zedek’s intention to unload Bayside 

Cemetery on CAJAC since opposing counsel informed Chief Judge Dearie of this desire in the 

prior federal proceeding. Id. Moreover, it is Plaintiffs understanding based upon communications 

with a high ranking official within the NYAG’s Office that Defendant Congregation Shaare 

Zedek’s is required and has attempted to obtain permission from the NYAG to effectuate this 

transfer.  The present status of the transfer is unclear at this time, but the commencement of the 

prior federal lawsuit has apparently caused the NYAG to defer approval of the transfer.  

It is also interesting that a large grant from UJA Federation of New York to Congregation 

Shaare Zedek for restoration work at the cemetery was “redesignated” to CAJAC. 9 

It is also noteworthy that in addition to previously sharing office space with FOBC, 

Congregation Shaare Zedek is now sharing the property at Bayside Cemetery and its employees 

with CAJAC.  Congregation Shaare Zedek has given de facto control of Bayside Cemetery to 

CAJAC while maintaining formal ownership of the property.  For example and as alleged in the 

Complaint, CAJAC has taken control of and assumed responsibility for Bayside Cemetery by 

executing one or more contracts with a landscaper to perform restoration work at the cemetery.  

                                                 
8 See Buchman Aff., Ex. E, letter from Stephen Axinn to the Hon. Raymond J. Dearie dated August 

22, 2008, p. 2. (CAJAC was “created with the knowledge of the New York State Attorney General to 
assume title to and control of Bayside once it is adequately funded by charitable contributions.”). 

9 Buchman Aff., Ex. F letter from Stephen Axinn to Michael M. Buchman dated August 15, 2008, p. 2 
acknowledging UJA Federation $145,000 grant and the 2005 tax return of United Jewish Appeal – 
Federation of Jewish Philanthropies of New York, Inc. reflecting on page 27 the grant in the name of 
Congregation Shaare Zedek. These monies earmarked for use at Bayside Cemetery by UJA were 
unquestionably “redesignated” by Congregation Shaare Zedek to CAJAC. 
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How CAJAC could have entered into this contract concerning property it does not own and 

granted legal access to the premises while Congregation Shaare Zedek remains the owner of the 

property is one of many facts which support the conclusion that CAJAC is Congregation Shaare 

Zedek, thereby necessitating CAJAC’s participation in this lawsuit.  

In sum, there are numerous facts which establish domination sufficient to maintain this 

action against CAJAC, including: (i) overlapping officers (Klingsberg and Katz); (ii) inadequate 

capitalization (failure to capitalize to cover stolen perpetual care monies); (iii) overlap in use and 

control of Congregation Shaare Zedek owned property at Bayside Cemetery and personnel 

working at the cemetery; (iv) the “redesignation” or sharing of monies for Congregation Shaare 

Zedek to CAJAC; and (v) the guarantee of debts of Congregation Shaare Zedek with respect to 

the contract for restoration at Bayside Cemetery. There can be little doubt that CAJAC was 

created to avoid responsibility and liability for an admitted wrong perpetrated by Congregation 

Shaare Zedek concerning the misappropriation of perpetual care monies for the cemetery.  The 

effort undertaken to create CAJAC by Congregation Shaare Zedek members and to attempt or 

intend to seek approval of a formal transfer of the property to CAJAC is an additional violation 

of Congregation Shaare Zedek’s fiduciary duties to the Class and act of fraud. 

There is also a practical reason to maintain CAJAC as a Defendant in this proceeding.  

Defendant Congregation Shaare Zedek has made its intention to transfer Bayside Cemetery to 

CAJAC patently clear.  If all assets and liabilities concerning the cemetery are transferred to 

CAJAC during the course of this proceeding, Plaintiffs will be required to commence an entirely 

new action against CAJAC or amend the existing action to bring CAJAC into the case.  This will 

further delay a nearly three year old case.  It is more convenient and efficient to include this 
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Defendant now.  CAJAC cannot maintain that its participation in this on-going litigation is 

prejudicial since it is being well represented by a prominent law firm on a pro bono basis. 

Accordingly, these facts, along with other facts which will be obtained through formal 

discovery in this proceeding, lead to the inescapable conclusion that Defendant Congregation 

Shaare Zedek is CAJAC.  

II. 
 

ARGUMENT 

Under New York Civil Practice Law and Rules, a pleading is afforded liberal 

construction and the facts in the complaint are to be accepted as true. In assessing a motion to 

dismiss under CPLR 3211(a)(7), a court may freely consider affidavits submitted by the plaintiff 

to remedy any defects in the complaint. Rovello v. Orofino Realty Co., 40 N.Y. 2d 633, 634 

(1976). 

A. Congregation Shaare Zedek is CAJAC 

It is well settled that equity will intervene to pierce the corporate veil in order to avoid 

fraud and injustice. Daiminos Realty Group, LLC v. Fracchia, 825 N.Y.S.2d 274 (2006).  Courts 

will disregard the corporate form to pierce the veil whenever necessary to prevent fraud or 

achieve equity. International Aircraft Trading Co. v. Manufacturers Trust Co., 297 N.Y. 285, 

292 (1948). “Because a decision whether to pierce the corporate veil in a given instance will 

necessarily depend on the attendant facts and equities, the New York cases may not be reduced 

to definitive rules governing varying circumstances when the power may be exercised.” Morris 

v. NYSTF, 603 N.Y.S.2d 807, 811 (1993) (citing Presser, Piercing the Corporate Veil, § 2.33[1], 

at 2-291-2-293).  Piercing the corporate veil, generally, requires a showing that the defendant (i) 
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exercised dominion and control over the corporation, and (ii) used such dominion and control to 

commit a fraud or wrong against the plaintiff which resulted in injury. Id.  

Factors courts consider when determining dominion or control include the following: (i) 

inadequate capitalization; (ii) personal use of corporate funds; (iii) commingling of personal 

funds; (iv) overlap in officers, directors and personnel; (v) common office space and addresses; 

(vi) property which was used by the other as though it were its own; (vii) payments or guarantee 

of debts among the two corporations. See Simplicity Pattern Co., Inc. v. Miami Tru Color Off-Set 

Serv., Inc., 1994 N.Y. App. Div. Lexis 11830 (1st Dept); Lockett v. Tuff City Records, 214 

N.Y.L.J. 107 (Sup. N.Y. May 19, 2009). 

In Simplicity Pattern Co., the First Department held that a trial court properly pierced the 

corporate veil on facts which were virtually the same as here. The First Department stated that 

“inadequate capitalization; an overlap in ownership, officer, director and personnel; common 

addresses and telephone numbers, payments of debts …. and use by Miami Tru-Color of Tru-

Color’s property” were sufficient to find the two companies were one in the same.  In addition, 

the shifting of funds concerning these two companies was also a factor to uphold the trial court’s 

decision to pierce the veil.  All of those facts exist here. In this case, Congregation Shaare Zedek 

and CAJAC are so intertwined so that they should be considered one in the same for the 

following reasons: 

Inadequate Capitalization: CAJAC has not been adequately capitalized to be 
able to satisfy a judgment concerning the 
misapropriation of perpetual care monies 
Congregation Shaare Zedek has publicly admitted it 
mis-used to fix the synagogue’s roof; 

Overlap in Corporate Officers: Ethan Klingsberg and Gary Katz; 

Common Office Space: FOBC/CAJAC were headquartered at Congregation 
Shaare Zedek; 
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Use of Property: Congregation Shaare Zedek has given CAJAC de 
facto control of Bayside Cemetery and its 
employees; 

Shifting of Funds: Congregation Shaare Zedek has made arrangements 
with UJA Federation of New York to “redesignate” 
monies dedicated to Congregation Shaare Zedek for 
use to restore Bayside Cemetery directly to CAJAC; 
and 

Guarantee of Debts: CAJAC has executed a contract to perform 
restoration work at Bayside Cemetery – property 
which Congregation Shaare Zedek owns, thereby 
CAJAC has undertaken a debt obligation 
concerning property it does not own.   

Defendant’s motion to dismiss is also inconsistent with case law cited in its brief. In 

Frigid Food Prods, Inc. v. City of Detroit, 187 N.W. 2d 916, 31 Mich. App. 402 (Mich. Ct. App. 

1971). In Frigid Food, the Michigan Court of Appeals held that an overlap in the officers and 

directors was evidence of “affiliation or relationship” between the two companies sufficient to 

find they were one in the same. Under these facts and circumstances, Plaintiffs have adequately 

alleged domination and that such domination was and is designed to perpetrate a fraud on 

Plaintiffs in order to avoid liability for “misappropriated” perpetual care monies by Congregation 

Shaare Zedek.  Accordingly, Plaintiffs respectfully request that Defendant’s motion to dismiss be 

denied in its entirety. 

B. Plaintiffs’ Request For Discovery 

If the Court is not inclined to deny the motion to dismiss in its entirety, Plaintiffs, in the 

alternative, respectfully request that the motion be denied with leave to replead as a motion for 

summary judgment after the close of discovery.  Plaintiffs request formal discovery since the 

theory of piercing the corporate veil involves a fact laden inquiry that is not well suited for 

resolution on a pre-answer, pre-discovery motion to dismiss. Kralic v. Hemsley, 743 N.Y.S.2d 15 

(1st Dept 2002); First Bank of Ams. v. Motor Car Funding, 690 N.Y.S.2d 17 (1st Dep’t 1999).  
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Before a motion to dismiss can be granted, a plaintiff is entitled to obtain necessary discovery to 

ascertain whether there are grounds to pierce the corporate veil. USA Holdings, Inc. v. TSE-PEO, 

Inc., 886 N.Y.S.2d 69 (Kings Cty Sup. 2009).  Accordingly, Plaintiffs respectfully request 

discovery concerning these issues and have already prepared and served document requests on 

Defendant.      

C. This Suit is Not In Contravention of Any Court Order 

Defendant CAJAC’s suggestion that the Complaint naming it as a defendant in this action 

violates a court Order in the federal proceeding and warrants an award of fees is absurd for three 

reasons.   

First, Congregation Shaare Zedek is CAJAC and the facts presented on this motion, at a 

minimum, create more than a good faith basis for naming it as a Defendant.   

Second, Defendant’s “affiliation” argument is belied by its own case law.10 See In Frigid 

Food Prods, Inc. v. City of Detroit, 187 N.W. 2d 916, 31 Mich. App. 402 (Mich. Ct. App. 1971). 

In Frigid Food, the Michigan Court of Appeals held that evidence of overlapping officers, 

directors or stockholders was evidence of “affiliation or relationship” between the companies in 

question. Indeed, the facts here present much more evidence.  

Third, CAJAC’s request for attorneys’ fees concerning this motion is misplaced. To make 

such a request, CAJAC was required to bring this motion under CPLR § 8303-a which is 

referenced nowhere in its brief.  Furthermore, CAJAC is being represented by Skadden, Arps, 

Slate, Meagher & Flom LLP (“Skadden”) on a pro bono basis. Skadden is a prominent national 

law firm which has made a conscious decision to handle this case on a pro bono basis for its 
                                                 

10 The other “affiliation” cases cited by Defendant are not only non-binding, but also largely involve 
use of the word pursuant to a specific federal statute not applicable here. In sum, the argument is strained. 
Defendant asks the Court to ignore the common sense definition which is, in fact, referenced in footnote 7 
of Defendant’s brief. Plaintiffs have adequately alleged domination sufficient to satisfy the basic 
Webster’s Dictionary definition. 
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former associate, Gary Katz, and former partner Stephen Axinn.  Mr. Axinn is representing 

Congregation Shaare Zedek also on a pro bono basis.  To request fees after agreeing to proceed 

at no cost or expense does a disservice to pro bono litigation – a service purportedly deeply 

engrained in Skadden’s firm culture. See http://www.skadden.com/Index.cfm?contentID=8.11 

III. 
 

CONCLUSION 

For the foregoing reasons, Defendant’s motion to dismiss should be denied in its entirety 

or with leave to replead as a motion for summary judgment after the close of discovery.12 

Dated: February 1, 2010 
 New York, New York 
 

Respectfully submitted, 
 
 

By:  /s/ Michael M. Buchman                  
 Michael M. Buchman  
 
c/o Pomerantz Haudek Grossman & 
Gross LLP 
100 Park Avenue, 26th Floor 
New York, New York 10017 
Telephone: (212) 661-1100 
Facsimile: (212) 661-8665 
 
Pro Bono Counsel for Plaintiffs 

 

                                                 
11 As additional support for the deep tradition of pro bono work performed by Skadden, defendant 

CAJAC’s attorney filed with the court documents for their motion to dismiss and listed the attorney’s 
email address with a domain of “probonolaw.com”. 

12 To the extent this Court grants any portion of Defendant’s motion to dismiss, Plaintiffs respectfully 
request leave to replead.  

















( 
from the NYAG to effectuate this transfer."! (PIs.' Opp'n Br. 3.) Because such transfer cannot 

be made without the required approval, the extraordinary remedy of piercing the corporate veil is 

unnecessary to protect Plaintiffs, now or in the future. See Fischer v. Zaks, 48 A.D.3d 251,852 

N.Y.S.2d 69 (1st Dep't 2008) (holding that piercing the corporate veil is inappropriate where an 

entirely proper transfer of debt obligations occurred). 

Because Plaintiffs concede that the Congregation has not transferred title or liabilities, 

Plaintiffs' allegations fail to demonstrate that a fraud or wrong has occurred. Accordingly, the 

Court should dismiss Plaintiffs' claims against CAJAC. 

II. Plaintiffs' Requests for Discovery and Leave to Replead Should be Denied 

The discovery requests Plaintiffs served on February 1,2010, violate a mandatory stay of 

discovery applicable when a motion to dismiss is filed.2 See N.Y. CPLR 3214(b) (McKinney 

( 2004). Plaintiffs insist, nonetheless, that they need discovery to ascertain "whether there are 

grounds to pierce the corporate veil." (Pis.' Opp'n Br. 7-8.) Here, however, discovery is 

necessarily futile because Plaintiffs admit two dispositive facts: (1) that the Congregation has not 

actually transferred assets or liabilities to CAJAC; and (2) that the New York Attorney General 

must approve any transfer. Accordingly, the second requirement to pierce the corporate veil-a 

cqnsummated fraud or wrong-is not and will not be met, and no quantum of evidence will alter 

that conclusion. Plaintiffs' request to lift the stay of discovery, and request for leave to replead, 

should thus be denied. 

1 Plaintiffs do not name the New York Attorney General as a defendant in this litigation. 

2 In addition to serving document requests, Plaintiffs' counsel directly contacted a member ofCAJAC's board on 
( back-ta-back days to schedule his deposition. 
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To overcome these otherwise fatal facts, Plaintiffs urge an overlap between Congregation 

Shaare Zedek's general membership and the CAJAC board, alleging that CAJAC's President, 

Gary Katz, is a former congregant of Shaare Zedek. There is no allegation that Katz was an 

officer or board member of the Congregation, or that he held a position of authority there-which 

are dispositive factors. See Capricorn Investors IlL L.P. v. Coolbrands Int'/, Inc., No. 

603795/06,2009 WL 2208339, at *5 (Sup. Ct. N.Y. County July 14,2009), aff'd, 66 A.DJd 409, 

886 N.Y.S.2d 158 (1st Dep't 2009). Accordingly, Katz's alleged prior membership in the Shaare 

Zedek congregation is irrelevant to the dominion inquiry. 

Straining to support their theory, Plaintiffs next argue that Ethan Klingsberg, aformer 

board member of the Congregation,3 sits on CAJAC's board, and that Klingsberg's presence 

enables the Congregation to dominate CAJAC.4 Plaintiffs' assertion fails as a matter of fact and 

law. As a matter of fact, Klingsberg lacks power to compel CAJAC's board to act, because 

CAJAC's bylaws require a majority vote at a duly noticed meeting at which a quorum is present 

(i.e., three votes if a quorum is present). (See Buchman Affirm. Ex. C.) Further, Plaintiffs do 

not identify a single instance in which Klingsberg has exerted, or attempted to exert, his 

influence to compel the board to act. As a matter of law, Plaintiffs' contention fails because 

Plaintiffs' principal cases confirm that complete, or near complete, duplication of the officers 

and directors of two corporations is necessary for total dominion to exist. See Passalacqua Bldrs. 

Inc. v. Resnick Developers Inc., 933 F.2d 131, 139 (2d Cir. 1990) (finding domination where 

two entities shared "essentially the same officers and directors"), cited in Simplicity Pattern Co., 

1994 N.Y. App. Div. LEXIS 11830, at *2; see also Frigid Foods Prods. Inc. v. City a/Detroit, 

3 Ethan Klingsberg is also not a congregant of Shaare Zedek. 

4 Plaintiffs make no distinction between officers and directors. Klingsberg is a director of CAJAC, but not an officer. 
(See Katz Affirm. ~, 2~3.) 
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v. An Award of Attorney's Fees Comports with the Policies Underlying Pro Bono 
. . 

Litigation 

Plaintiffs object to CAJAC's fee request on a narrow ground. Plaintiffs do not dispute 

that attorney's fees are generally recoverable for breach of a covenant not to sue, but rather assert 

that CAJAC's request represents a disservice to pro bono litigation. For at least three decades, 

however, Plaintiffs' view has been rejected by New York State and federal courts. These courts 

have held, instead, that recovery of attorney's fees by unpaid counsel generally promotes pro 

bono litigation, by (l) incentivizing representation of indigent clients, and (2) deterring improper 

conduct by individuals and companies.s For these reasons, numerous state and federal statutes 

specifically authorize recovery of attorney's fees by prevailing pro bono counsel. 6 Lastly, an 

5 See generally Blum v. Stenson, 465 U.S. 886, 895 (1984) (noting that the courts "must avoid ... decreasing 
reasonable fees because the attorneys conducted the litigation more as an act pro bono publico than as an effort at 
securing a large monetary return. "'); Ceglia v. Schweiker, 566 F. Supp. 118, 122, 123 n.4 (E.D.N.Y. 1983) 
(upholding recovery of attorney's fees under the Equal Access to Justice Act, 28 U.S.C. § 2412(d), "despite the pro 
bono nature of the services rendered," based on both the legislative history ofthe statute and on the public policy of 
providing a strong incentive for legal services and other pro bono counsel to represent indigent claimants); Thomas v. 
Coughlin, 194 A.D.2d 281, 283,606 N.Y.S.2d 378, 379, (3d Dept. 1993) ("[W]e reject respondent's contention 
that counsel fees may not be awarded to petitioner because, having been represented by Prisoners' Legal Services 
free of charge, he did not 'incur' any fees."); Parker 72nd Associates v. Isaacs, 109 Misc.2d 57, 436 N.Y.S.2d 542 
(Civil Ct., N.Y.Co.l980) (noting that an attorney who acts pro se is entitled to recover fees under RPL § 234 on the 
theory that he diverted professional time to his personal litigation when he could have been engaged in other 
pursuits). 

6 See, e.g., Thomas, 194 A.D.2d at 283, 606 N.Y.S.2d at 379 ("Federal courts have overwhelmingly interpreted 28 
U.S.C. § 2412(d), in light ofthe act's legislative history and for reasons of public policy, to allow for the payment of 
counsel fees when a party is represented by a legal service or other pro bono organization."); Watford v. Heckler, 
765 F.2d 1562, 1567 n.6 (11 th Cir. 1985); Cornella v. Schweiker, 728 F.2d 978, 986-87 (8th Cir. 1984); DiGennaro 
v. Bowen, 666 F. Supp. 426,430-431 (E.D.N.Y. 1987); San Filippo v. Sec yo/ Health & Human Servs., 564 F. Supp. 
173,176 (E.D.N.Y. 1983); Maplewood Management, Inc. v. Best, 143 A.D.2d 978, 978-79, 533 N.Y.S.2d 612,613, 
(2nd Dept.,1988) (construing Real Property Law § 234); Johnson v. Blum, 58 N.Y.2d 454, 459, 448 N.E.2d 449, 461 
N.Y.S.2d 782, 784; Rahmey v. Blum, 95 A.D.2d 294, 297, 466 N.Y.S.2d 350,354-55 (2nd Dep't 1983) (intetpreting 
42 U.S.C. § 1988); Greenpoint Hosp. Cmty. Bd. v. New York City Health & Hosps. Corp., 114 A.D.2d 1028, 1032, 
495 N.Y.S.2d 467, 471 (2nd Dep't 1985) (interpreting Judiciary Law § 753); Crooker v. Us. Dep't o/Treasury, 634 
F.2d 48, 49 at n.l (2d Cir. 1980); Cunningham v. Fed. Bureau o/Investigation, 664 F.2d 383, 384-85 (3d Cir. 1980) 

( (interpreting 5 U.S.C. § 552(a)(4)(E»; San Filippo, 564 F. Supp. At 176 (interpreting 28 U.S.C. § 2412(d)(l)(A). 
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award of attorney's fees protects indigent clients by deterring frivolous, costly lawsuits. 

Accordingly, Plaintiffs' objection to counsel's recovery ofits fees is meritless.7 

CONCLUSION 

For the reasons set forth in this memorandum and in Defendants' reply memorandum in 

support of their separately-filed motion to dismiss, Community Association for Jewish At-Risk 

Cemeteries, Inc. respectfully requests that this Court dismiss Plaintiffs' claims against CAJAC 

without leave to amend, and award its reasonable attorney's fees and costs. 

Dated: February 15,2010 Respectfully submitted, 

Dougl 
F our Times Square 
New York, New York 10036 
Telephone: (212) 735-3000 
Facsimile: (212) 735-2000 

Attorney for Community Associationfor Jewish At-Risk 
Cemeteries, Inc. 

7 CPLR 8303-a is inapplicable because it only applies to "an action to recover damages for personal injury, injury to 
property or wrongful death, or an action brought by the individual who committed a crime against the victim of the 
crime." CPLR 8303-a. To extent that it is applicable, it does not require CAJAC to seek attorney's fees by separate 
motion. See id. 
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SUPREME COURT OF THE STATE OF NEW YORK. 
COUNTY OF NEW YORK. 

JOHN R. LUCKER, ELIZABETH A. LUCKER, NANCY L. 
ROUSSEAU, LYNN COHEN and FRAN GOLDSTEIN as 
representatives of a class consisting of themselves and all 
others similarly situated, 

Plaintiffs, 

- against-

BAYSIDE CEMETERY, CONGREGATION SHAARE 
ZEDEJ(, and COMMUNITY ASSOCIATION FOR JEWISH· 
AT-RISK CEMETERIES, INC., 

Defendants. 

REPLY MEMORANDUM OF LA W IN SUPPORT OF 
COMMUNITY ASSOCIATION FOR JEWISH AT-RISK 

CEMETERIES INC.'S MOTION TO DISMISS THE ACTION 
IN ITS ENTIRETY PURSUANT TO CPLR 3211(a) 

Attorney for Community Association for Jewish At-Risk 
Cemeteries, Inc. 
Douglas A. Smith 

'-

FOUR TIMES SQUARE 

BOROUGH OF MANHATTAN 

CITY OF NEW YORK 

NEWYORK 10036-6522 

(212) 735-3000 

"-







The Honorable Debra A. James 
January 21,2011 
Page 2 of3 

previously filed Lucker complaint, and thus circumvent the Defendants' pending 
motions to dismiss that action. Rather than address such pleading deficiencies by 
moving to amend the Lucker complaint I-the method contemplated by the 
CPLR-Plaintiffs filed a second class action 15 months after the Lucker complaint 
was filed, adding but a single named plaintiff while asserting the same claims against 
the same Defendants. Plaintiffs' counsel acknowledges that the Leventhal and Lucker 
complaints are "virtually identical," save for two modifications apparently added to 
avoid dismissal. (See January 18 Letter, p. 2.f Accordingly, if the Leventhal action 
proceeds, this would represent counsel's third bite at the apple with respect to claims 
made against CAJAC: the Lucker complaint pled numerous facts but devoted only a 
single paragraph to CAJAC; Plaintiffs' response to CAJAC's motion to dismiss 
(" Response Brief') added factual allegations against CAJAC without remedying 
dispositive defects in the complaint; and now counsel attempts to rehabilitate the 
Lucker complaint through a new class action urging allegations that counsel 
acknowledges were previously asserted. (See January 18 Letter, pp. 2-3.) 

Plaintiffs' counsel's request for entry of a case management schedule 
should be denied. Parallel prosecution of the Lucker and Leventhal complaints would 
elicit, and require the Court to decide, virtually identical motions to dismiss by 
CAJAC and the other Defendants. The operative facts, parties, claims and potential 
discovery in the Leventhal action are all largely the same as those presented in the 
Lucker complaint, as expanded in Plaintiffs' Response Brief to CAJAC's pending 
motion to dismiss. Plaintiffs' counsel acknowledges this point by referring to the two 
complaints as "virtually identical." (See January 18 Letter, pp. 2-3.) Further, both 
actions invoke the same theory of liability against CAJAC-namely, that CAJAC is 
an alter ego of the Congregation and thus derivatively liable for the Congregation's 
alleged breach of annual and perpetual care contracts allegedly executed years, and 
even decades, before CAJAC's formation. (Id.) 

Similarly, there are many reasons the Court should not reward 
Plaintiffs' counsel's tardy filing of the Leventhal complaint by granting his request to 
commence discovery in this action before the Court has decided CAJAC's motion to 

2 

CAJAC reserves its right to oppose any amendment of the Lucker complaint at this late date. 

Specifically, Plaintiffs' counsel states, "The Leventhal complaint is virtually identical to the Lucker 
matter with two exceptions. The Leventhal complaint includes facts raised in Plaintiffs' 
Memorandum of Law In Opposition to Defendant Community Association for Jewish At-Risk 
Cemeteries, Inc.'s Motion to Dismiss. The Leventhal Complaint also alleges Mr. Leventhal 
purchased a perpetual care contract directly from Defendant Congregation Shaare Zedek." 
(January 18 Letter, pp. 2-3.) 
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January 26, 2011 

VIA ELECTRONIC CASE FILING 

The Honorable Debra A. James 
Justice of the Supreme Court of the State of New York 
71 Thomas Street 
Part 59 
New York, NY 10013 

Re: Lucker v. Bayside Ceme/el)l e/ al., Index No. 114818/2009-E 
Leventhal v. Ba)lside Ceme/el11 et al.. Index No.1 00530/201 L 

Dear Justice James: 

I write as counsel to Congregation Shaare Zedek and Bayside Cemetery (collectively, 
"Shaare Zedek") in the above-referenced matters, in response to the letters sent to the Court by 
Michael Buchman, counsel to the Plaintiffs in both referenced matters, on January 18,2011 and 
by Ari Selman, counsel to Defendant Community Association for Jewish At-Risk Cemeteries 
("CAJAC") in both referenced matters on January 21, 2011. 

In his letter, Plaintiffs' counsel asks that the Court "(i) accept the Leventhal action as a 
related matter to the Lucker action" and (ii) "order the parties to prepare a case management 
schedule so that discovery may commence within the next 30 days while any motion may be 
pending since the Leven/hal action, at a minimum, should now timely proceed.'" 

Shaare Zedek has no objection to the Plaintiffs' first request, as it agrees with the other 
parties that the Leventhal and Lucker actions are likely to present substantially similar questions 

I There appears to be some ambiguity as to whether the January 18"' letter requested entry of a case management 
order and the commencement of discovery in the Lucker action or, as CAJAC's January 21" letter apparently 
understands it, the Leven/hal action. Shaare Zedek would object to such an order in either action, given its pending 
motion to dismiss in Lucker and its intention, as discussed below, to move to dismiss in Leventhal. 







Services This Shabbat

Parashat Terumah

Rosh Chodesh Adar I

February 4-5

Candlelighting: 4:58 pm

Friday Night: 5:30 pm

Shabbat Morning: 9:30 am

Shabbat Afternoon: 4:45 pm

Shabbat Ends: 5:58 pm

For more information or service times
for future weeks, see Prayer Services.

Congregation Shaare Zedek
Open the gates of righteousness for me, that I may enter them and
praise God. Psalms 118:19

Location

We are located at 212 West 93rd Street on the Upper
West Side of Manhattan, between Broadway and
Amsterdam Avenue. Click here for a map of our
location.

Contact Us

Congregation Shaare Zedek
212 West 93rd Street
New York, NY 10025

Phone: 212-874-7005
Fax: 270-817-7005
Rabbi: William Plevan - rabbi@sznyc.org
President: Rosalind Paaswell - president@sznyc.org
Synagogue Administrator: Leslie Lampert -
office@sznyc.org
Director of Family Learning: Elisheva Cohen - ecohen@sznyc.org

Learn More

To receive our weekly announcements email, as well as notices about important
congregational events, send an email to announcements-subscribe@sznyc.org.

To join our mailing list, please call the synagogue office or email office@sznyc.org.

Committee Chairs

Whatever your skills or interests, we would love for you to be involved at Shaare Zedek! To
learn more about any of our committees, please contact any of the committee chairs listed
below:

Cemetery Russell Steinthal cemetery@sznyc.org

Family
Programming

Elisheva Cohen ecohen@sznyc.org

Fundraising Francine Holtzman fundraising@snyc.org

Membership Adam Wallach membership@sznyc.org

Men's Club
Nathan Freund,
Peter Blumenstein

Real Estate Roz Paaswell realestate@sznyc.org

Religious Life Russell Steinthal religiouslife@sznyc.org

Sisterhood
Elaine Botterman,
Fanny Freund, Ellen
Reiss

sisterhood@sznyc.org

Social
Action/Social
Justice

Roz Paaswell socialaction@sznyc.org
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Website Russell Steinthal webmaster@sznyc.org

Board of Trustees
Officers

Rosalind Paaswell, President

Daniel Goldberg, Vice President - Finance

Adam Wallach, Vice President - Membership

Richard Friedman, Vice President - Religious Life

Francine Asher Holtzman, Treasurer

Sara Marks, Secretary

Trustees-at-Large

Michael Bar Ellen Reiss Russell Steinthal

Linda Gerstein Danny Ripps Pavel Vaynstock

Josiah Gluck Janet Sachs

Alissa Neil Aaron Saiger

Honorary Trustees

Suzanne Katz Joel Shaiman

Michael Knopf Dan Werlin

Copyright (c) 2005-2006 Congregation Shaare Zedek contact the web team
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