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SUPREME COURT OF THE STATE OF NEW YORK 

NEW YORK COUNTY 


PRESENT: DEBRA A. JAMES PART 59 
Justice 

JOHN R. LUCKER, ELIZABETH A. LUCKER, NANCY Index No.: 
L. ROUSSEAU, LYNN COHEN and FRAN GOLDSTEIN 

Motion Date: 09/20/11as atives of a class consistlng of 

and all others simil 


Motion Seq. No.:_-'0=-.1'--__situated, 

PIa iffs, 


~ v ­

BAYSIDE CEMETERY, CONGREGATION SHAARE ZEDEK 

AND COMMUNITY ASSOCIATION FOR JEWISH AT­

RISK CEMETERIES, INC., 


Def<::ndants. 

The following papers, numbered 1 to 3 were read on this motion to dismiss, 
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move to dismiss the putat class action complaint pursuant to 
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the 1970s. Bayside Cemetery, founded in 842, is located in 

Queens, New York and is owned Congregation Shaare Zedek, a 

Jewish ion Manhattan. Community Association For 

Jewish At-Risk Cemet eSl Inc., is not-for-profit corporation 

a ~eged to provide services to the cemetery. 

Plaintiffs assert that defendants sold ir re atives 

perpetua~ care contracts pursuant to whl defendants were 

igated "to keep one or more plots at [the] cemetery property 

-~ presentable condition at 1 relevant times incl ng, but not 

. imi t to: (I) t cutting of grass at reasonable intervals; 

(ii) raking, cleaning l filling l seeding, and/or ng 

Si (iii) acement l pruning, or of shrubs and 

trees; and (iv) prevent and removal of wild iage growth in 

order to assure access to internment s grave visitation 

by ng fami'y, friends, and other interested parties. This 

is in addition to gene cemetery grounds maintenance which 

lncludes maintenance of fencing, signage l roadways and walkwaysl 

1/Ii ing, buil , water l power tary sewage, .. 

Plaintiffs a lege that not only have defendants failed to 

maintain the cemetery adequately, but that defendants mi 

funds from the trust account set up to finance ion of 

the cemetery. The aintiffs further cont that any ic e 

s atute of limitations is ect to equitable toll because or 

the acts 0 the fendants in concealing the fact that monies 
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were allegedly missing from the perpet care accounts due.to 

defendants' ciiversion. 

The complaint sets forth e causes action. The first 

three causes of action se under General Business Law (GBL) 

350, 349 349 c, respectively. The fourth cause of action is 

for breach of contract while the fifth cause of action is for 

unjust enrichment. The sixth cause of action leges breach of 

fiduciary duty while the seventh cause of actlon alleges the 

defendants aided and abetted eac~ other in their breach of 

fiduclary duty. eighth caus~ of act asserts the 

defendants improperly converted funds. 

Defendants ide Cemetery and ion Zedek 

move to smiss asserting that the plaintiffs lack standing to 

bring these claims individually, including as class members, or 

in a representat capacity. Defendants also assert any 

claims the pIa iffs may have lie only against a non-party 

burial society and not them. Defendants also argue that 

plaintiffs claims are time-barred. 

GBL 350 s that "False advertising in the conduct of 

any business, trade or commerce or in the furni ~ng of any 

ce in this state is hereby lared unlawful." GBL 349 

provides in pertinent part that "(a) Deceptive acts or practices 

in t conduct of any business, trade or commerce or in the 

furnishing of any service in this state are hereby declared 
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LEilawful. [and] (h) . any person has injureci by 

reason of any vio ation of this sect may ng an action in 

his own name to oin unl act or practice, an action 

to recover his actual damages or fifty dollars, whichever is 

greater, or both such actions." GBL 349-c imposes a civil 

penalty re the prohibited conduct is against a person sixty 

five years of age or older. 

with respect co t first, second and causes of action, the 

court shall grant fendants' application. Although" scope 

of the statute is intentionally broad, applying to virtually all 

economic activi ,I! the Court held that "what is red is 

that the pa actually lured be the one to bring suit." Blue 

Cross and Blue Shield of N.J., Inc. v Philip Morris USA Inc., 3 

NY 3 d 2 0 0, 2 0 5, 2 0 8 ( 2 0 04 ) ~he Court continued that it "will not 

presume an ent to inc recovery for derivat inj es 
,. , 

within s of the statute ~n absence of a clear 

indication of such intent frorr Legislature." Id. at 207. In 

this case, re is no evidence pIa iffs were directly 

DJured by the claimed wrongs. To t extent that the de:endants 

engaged in any ices or acts, such actions had to 

have occurred at the time plaintiffs' relat s entered into 

che perpetual care contracts. That is, viewing plaintiffs' 

allegat as true as the court must on a motion to dismlss, the 

de ion consisted of caus the aintif_s' relatives to enter 

ive 
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into perpetual care contracts while knowing that perpetual care 

services would not be provided in the f~ture. Plaint ffs' 

alleged ~ ~rles here are cl derivative as the alleged lack 

of maintenance the cemetery would constitute a violation of 

personal rights contract for by plaintiffs' decea re atives. 

"An ury is indirect or derivative when t loss arises so:ely 

as a re t of injuries sustained by another party." 

refore, the court shall dismiss the first three causes of 

action under consumer fraud provlsions t General Business 

Law as aintiffs do not have standing under the statute to 

pursue these claims. 

With respect to the remaining common law causes of act 

the court agrees with the defendants that plaintiffs also lack 

ng. 

Analysis of pI iffs' claims requires consideration of 

nature of the relationship between fendants and the 

p~rchasers of perpetual care sontracts whom t plaintiffs 

assert they \\ in the shoes " The 1 of the 

contracts as set forth in the "Trust Fund Receipt/{ is as fol"ows 

in pertinent part 

CONGREGAT::;:ON SHAARE ZEDEK, hereinafter called 
"CONGREGATION", a ic religious corporation. 
and owner of Bayside Cemetery . hereby acknowledges 
the receipt of tr~e sum. . herei ter called "YL"'ND" 
from [payor] for the lowing uses and purposes; 

P~rsuant to Section 92 of the Membership ion 
law of New York, said sum shall be ld as part of the 
Special Fund of the "CONGREGATION", mainta_ned by i~ for 
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the perpetual care of lots, oes or graves in Bayside 
Cemetery, and depositeci by the "CONGREGATIO:'J" in its name 
iY1 any State or Federal Savings Bank or l\.ssociation 
paying interest thereon, or invested or re-invest by it 
for the purchase in its name of any Federal ( State, 
MunlC I or other GovernmeY1t certificates or bonds, or 
of other securities authorized by law for investment of 
Trust Funds. 

The lnterest or income i from the "FUND" 
shall be toward pe tual care and upkeep of 
f lowing lots, or g'raves [des ted by payor] 
located in sa ide Cemetery, limited, however to the 
extent for which such interest or derived 
therefrom will rmit and pay, as provided Section 
91 of the aforesaid f'.1embership Corporation law, and 
wi thout applying any part principal "FUND" for 
that purpose. PROVIDED I howL:ver, that "CONGREGATION" 
will not allow, payor apply any year or be in any way 
respons e for a r rate erest on the 
principal sum of the aforesaid "FUND" than the average 
rate interest it may rece in such year from its 
total rpetual care funds. 

"CONGREGATIO:'J" shall not be held respons e for 
any loss, depletion or depreciation of the principal of 
said "Fill\fD", or t value any investment made 
therewith after it makes such deposit or investment. 

The court holds that the perpetual care contract creat a 

trust relationship between p~rt s to the contract. "It was 

the commoY1 law e that a bequest in trust for the perpetual 

care of a cemetery plot violated the e Against Perpetuit s as 

not bei for a charitable purpcse. This was changed by section 

114-a of the Real Property Law and section 13-a of Personal 

Prope Law (now EPTL 8 1.5) ," 30 AD2d 

2 S 7, 262 (4 th 1968) (citation omitted) . The perpetual care 

contract here explicitly recognizes its statutory reliance upon 

the provisions of the Membership ion Law which are now 

codified Section 1507 (b) (d) the :'Jot For-Profit 
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Corporation Law (N-PCL). It has been long held that such a 

contract creates a charitable trust. See 

198 NY 297, 298 -299 (1910) (""A_ recent act has authorized trusts 

for the care of cemetery lots has classified them with 

charitable and benevolent uses U 
); In re Saalberg's Estate, 190 

sc 966, 967 (Surrogate's Court, New York County, 1947) ift 

in trust for the upkeep and care of graves is a charitable 

trust") . 

determined the nature of the parties' relationship, 

the question is whether plaintiffs have standing to enforce the 

rights established by the perpetual care contracts. The Court 

has held that donor of a charitable trust and the 's 

successor in interest have standing to maintain an action to 

enforce the terms of the trust. 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~, 163 NY 417, 

420-421 (1900). With respect to deceased donors, the court 

appointed representat of the estate also has standing to bring 

an action for a fendants' breach of duty to the trust grantor. 

Smithers v St. Luke's-Roosevelt Hosp. Center, 281 AD2d 127, 138 

(1 st-141 Dept 2001) (plaintiff as court appointed special 

stratrix of estate of her Lite husband has standing to 

en:orce his rights against the under the gift Lerms). 
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The aintiffs, not cornng within the ambit of the 

afo~ementioned categories, asserc ~hat they are benefici es of 

the trust funds and should be accorded standing on that basis. 

~he Court has held that R[t]he general rule is that one who is 

merely a possible beneficiary of a ritable tr~st, or a member 

f a class of POSSl e beneficiaries, is not entitl to sue for 

enforcement of the trust. Instead, the Attorney-General has the 

statucory power and duty to represent the beneficiaries of any 

d sposition for charitable purposes. There is an exception to 

the general rule, however, when a particular group of people has 

a ial interest in held for a charitable purpose, as 

when they are entitled to a preference the distribution of 

such funds and the ass of potent f l es is sharply 

defined and limit in number." Alco Gravure l Inc. v Knapp 

64 NY2d 458, 465 (1985). Plaintiffs here urge the 

court to extend the rule of Alco Gravure to the relat of 

interred decedents arguing that they are a limited class of 

potential benefic_aries with a speci interest t 

appllcation of the perpetual care trust funds. This court 

declines to stretch the exception in the manner urged by 

plaintiffs. 

The Court in set forth a very specific 

justification for lowing an exception to the common law rule on 

beneficiary standing stat "the policy reasons for limitlng 
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standing in this area are not icable ln this case. Normally, 

st ng to challenge actions by the trustees of a itable 

trust or corporation is limited to Attorney-General in order 

to prevent vexatious litigation and suits by irresponsible 

parties who do not have a tangible stake in the matter and have 

not conducted appropriate invest gations. However, the present 

action conce~ns not the ongoing administration of a charitable 

, but the dissolution of that corporation and the=-=-=--c=c=-=-=c'-==-=-= 

complete elimination of the individual plaintiffs' status as 

prefe~red beneficiaries of the funds originally donated." at 

466 (emphasis added, citation omitted) The crucial distinction 

between the ief sought and is that in the 

latter case the trust was being terminated and therefore the~e 

was no possibility any lict of inte~est among the 

benefici s with rega~ds to the disposit or ope~ation of the 

trust its assets. Although the iffs in this action 

argue that they "stand in the shoes" of the decedents, there is 

the st possibility that individual membe~s of the purpo~ted 

class may have differing interests as to the claims of 

mismanagement. Thus two of the ve~y concerns raised by the Court 

Alco Gravu~e (1) that the need to re individual class 

member differences would increase the cost and complexi of 

litigation, and (2) that the ve~y coSt of litigation would 

erfe~e with trust's charitable pu~pose, a~e present here 
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a::1d argue t expansion of the beneficiary exception. 

Plaintiffs' citation to authorities in other juris ctions is not 

persuasive given the unique statutory construct and common law 

development attendant to the recognition of charitable trusts In 

New York. 1 

The aintiffs her misplace reliance upon cases 

concerning intentional torts sites. As cited by 

pIa ntiffs, t Court long ago stated 

It been dec ded many times, and frequently asserted 
by text writers, that the heirs of a decedent at whose 
grave a monument has been erect or the person who 
rightfully erected it, can recover damages from one who 
wrong ly injures or removes it, or by an injunction may 
restrain one who without r~3ht, threatens to injure or 
remove it, and this though the title to t ground 
wherein the grave is, be not in the plaintiff but in 
another. 

~~==~~~==~==/ 134 NY 536, 539 (1892) (citations omitted) 

The Court further stated that 

1 Contrast Mills v Davison, 54 NJ 659, 662, 35 A 1072/ 1073 
(NJ Err & App 1896) (chari table trusts recogni zed at common law 
unlike New York) i Terwilliger v Graceland Memorial Park Ass'n, 35 
N,] 259,268/ 173 A2d 33,38 (NJ 1961) (New Jersey has broad common 
law standing rule based upon general public interest in the 
operation cemet es so that even a competitor may bring suit 
but the Attorney General must be joined) i 

Lot Owners Ass' n of Beverly H~ l'1s Memorial Gardens v Pence, 
W.Va. 649, 654/ 383 SE2d 831/ 836 (W Va 1989) (p' aintif have a 
cause of action sounding trespass and intentional tort to 
recover damages relat to cemetery desecration but there is no 

of cemetery maintenance) i 

1966) (unlike New York, under Missouri common 
a charitable trust have a right to maintain 
~rust or prevent diversion of its funds") . 

aw "beneficiaries in 
suit to enforce the 
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All of the rights of the heirs of the grantors In this 
yard are not individual ones, enjoyable and enforceable 
by each solely for his own benefit, but many of them are 
held common by all of the heirs, and among them those 
so held are the right of way and the right to maintain 
the yard for the purpose for which it was laid out and to 
protect it from destruction. Anyone or more of the 
persons interested in these rights held in common may 
maintain an action to prevent by an i unction, theI 

destruction or interruption of such s. 
It is not necessary that such an action be brought by one 
nor by all of the persons interested. The damages 
sustained by each of the plaintiffs, if any, cannot be 
recovered in this action, but if it shall appear on the 
trial that all of the he are parties plaintiff, any 
damages arising from an injury to their common interests 
may be recovered. 

at 542 (citations omitted) 

At issue in Mitchell was the property r s of the 

plaintiffs in a family burial ground that had been conveyed out 

of the f ly but whose deed contained a reservation of a "right 

of internment" for the grantor's family in a certain portion of 

the property_ rd. at 538. Thus the ghts at issue in Mitchell 

were rights in property, the cemetery, rather than rights in a 

trust to rna ain the cemetery. This distinction is crucial in 

understanding the dif ing standing rules applied to the 

differe~t rights. Contrary to plaintiffs' argument, heirs, 

loosely fined, had the right under common law to bring suit to 

prevent inj ury to cemetery prope ... that was in the nature of the 

intentional tort of trespass. That standing was limited to a 

form of quasi-injury to property separate and apart from the 
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maintenance of a cemetery. The Co~rt in M~tchell recognized this 

very distinction stating 

The ri of the heirs 

~'-==:'="='-"=--'''--''''-_''''-'''--'=~~~~!;...):::..'''-, but must be ascertained from the 
words of the clause in the deed, aided by the general 
r~les relating to burial places. 

at 540 (emphasis added) . 

The expanded standing rules that plaintiff seeks to apply 

here have only been recognized in the context of trespass actions 

against cemeteries and gravemarkers. As stated by the Court 

The cause of action, if one exists, lies in those who 
erected the orig tombstones J if such persons be 
living, and if dead, in the heirs at law of those in 
whose honor and memory the monuments were raised, rather 
than in the cemetery associ~tion, which never erected or 
paid for these stones, and which never had any pecuniary 
inteyest there 
While the purchaser of a cemetery lot does not acqulre a 
title thereto in fee simple, he becomes possessed of a 
property right therein which the law protects from 
invasion. He has an easement for b~rial purposes therein, 
in accordance with the usual custom prevailing in the 
locality, and this privilege carries with it the right to 
erect tombstones and mOD"Jments in memory of the deceased, 

to protect them from injury and spoliation. 

(4 th242 AD 415, 417 Dept 1934); 

=-"'-=-~=-== '==..l:"'--"--=~"-'==-' 151 RYS 1081, 1082 (Sup Ct, Seneca County, 

:!..915) (Any member of the family who were interested in any rights 

the fami had acquired in the cemetery could ~ndoubtedly 

mainta an action to restYa any interference with cheir rlghts 

In said property) . 
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Plaintiffs argue Lhat without an expanded standing rule 

are without any means to remedy the defendants' alleged failure 

to maintain the cemetery. Such an assertion is incorrect. 

First, the At General has standing to bring the claims at 

issue here, has already begun an investigation, and is overseeing 

~egotiations to find a sustainab~e solution to the maintenance of 

ide Cemetary. 

In add ion, plaintiff Cohen and Goldstein allege that they 

were but no longer are executors estates of each of their 

mothers, who were purchasers under the perpetual care contracts. 

AL the time of their appointments I each such plaintiff had 

standing as a representative appointed by the court to prosecute 

ltheir relatives claims of interests in the trust that accrued 

prior to their se as occurred in 

Lukers-Roosevelt Hosp. Center (supra). Such a procedure 

the soundness and finali of the litigation and the 

orceability of any judgment or settlement that may result. 

Of course. the Legislature is free to amend the statutory 

scheme to provide an enhanced remedy, but that is not the 

function of this tribunal. 

Accordingly, it 1S 
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ORDERED that the motion of defendants Bayside Cemetery and 

ion Shaare Zedek to dismiss the putative class action 

aint pursuant to CPLR 3211 is GR&~TED and the Clerk is 

directed to enter judgment DISMISSING the action. 

is t~e decision and order of the court. 

ENTER: 

J.S.C. 

Dated: 
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