November 18, 2008
VIA ECF

The Honorable Joan M. Azrack

United States Magistrate Judge

United States District Court

Eastern District of New York

225 Cadman Plaza East — Room 1210S
Brooklyn, New York 11201

Re:  Lucker, Cohen, Goldstein. v. Bayside Cemetery and Congregation Shaare Zedek,
Civil Action Nos. 07 Civ. 3823, 08 Civ. 3555, 08 Civ. 3923(RID)(JMA)

Dear Judge Azrack:

I represent Plaintiffs John Lucker, Elizabeth Lucker, Nancy Rousseau, Lynn Cohen and
Fran Goldstein in the above-referenced actions. I write in opposition to Defendants' request to
adjourn the December 15, 2008 case management conference ("conference"). For the reasons set
forth below, the conference should proceed as scheduled.

After this action was commenced, Defendants, through their counsel, publicly admitted
for the first time that they commingled and improperly used perpetual care funds.’

Recognizing the significance of this admission with regard to Plaintiffs' breach of
contract, breach of fiduciary duty, conversion and unjust enrichment claims, Chief Judge Dearie
twice suggested that Plaintiffs stay the proceeding in order to allow Defendants an opportunity to
remedy the problems at the cemetery. Plaintiffs twice agreed to stay the proceeding, but
reinitiated this action a year after it was filed when Defendants failed to timely conduct a
promised clean-up and implement a long term plan to resolve the problems which plague the
cemetery.

' See Exhibit A, Bayside Cemetery Mess Lands In Federal Court, The Jewish Week October 05,
2007 (“In the interview with the Jewish Week, Axinn denied that the 170-year-old synagogue,
which has long claimed it lacks the resources to properly maintain Bayside, diverted money from
the cemetery’s perpetual care fund. However, he said that in the 1960s and 70’s when the
congregation — like many other neighboring synagogues — fell on hard times, it did “borrow”
money from the cemetery’s general operating accounts . . .”). The perpetual care contracts
which Defendants entered into were “trusts” which specifically prohibited invasion of the corpus
as a matter of the contract language and basic New York law. See Exhibit B for an example of a
“Trust Fund Receipt” and New York Membership Corporation Law, Section 92.



Defendants have now moved to dismiss the actions. In their letter to Your Honor, they
suggest the conference should be cancelled or adjourned because they believe their motion is
meritorious and no claims will survive the motion which is based upon three principal grounds:
(1) standing; (ii) statute of frauds; and (iii) statute of limitations.

Defendants' belief is misplaced and entirely inconsistent with Chief Judge Dearie’s initial
observations concerning the motion. Indeed, it is these observations which were directly
communicated to Defendants as the basis for my refusal to adjourn the conference. Defendants
conveniently fail to include these observations which are “the reasons given by the adversary for
refusing consent.” Motion Practices Hon. Joan M. Azrack, III Communications, C(5).

After receiving the pre-motion conference letters from the parties, Chief Judge Dearie
suggested that Defendants' standing and statute of limitations arguments simply defy logic when
he stated:

after all, for some, if not all of them perpetual care was paid for and it seems somewhat
oxymoronic to be speaking in the context of the statute of limitations. Or for that matter
even privity. Certainly, the poor buried souls cannot speak for themselves . . .

Exhibit C, Hearing Transcript, p. 3. In response to Defendants’ proposed motion, Chief Judge
Dearie further noted:

but it seems to me, and this is not a ruling, that the notion of getting rid of this complaint
in toto is far fetched. I mean for the very reason you've given me that rather interesting
and detailed history, we've got to know a little bit more before we start sending him
packing.

Exhibit C, Hearing Transcript, pp 15-16. A review of the briefing to date leads one to
inescapably conclude that Defendants' motion to dismiss is, as suggested by Chief Judge Dearie,
indeed "oxymoronic." The motion is also legally baseless and nothing more than a thinly veiled
effort to burden this Court and impose unwarranted.

Contrary to Defendants' assertion, Chief Judge Dearie’s remarks suggest Plaintiffs' well
pled breach of contract, breach of fiduciary duty, conversion and other claims in this case will
survive the motion to dismiss. Thus, Defendants have not satisfied their burden of demonstrating
any need or good reason for adjourning the conference other than their desire to impose
additional unwarranted delay. Accordingly, Plaintiffs respectfully submit the conference should
proceed as scheduled.

Respectfully submi

Michael M. Buchman

c: Stephen M. Axinn (Counsel for Defendants)
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Bayside Cemetery Mess Lands In Federal Court
Class-action suit filed against Shaare Zedek alleges diversion of perpetual care
funds.
Julie Wiener - Special To The Jewish Week

John Lucker, 46, fondly recalls visiting his late
grandparents, Ruth and Harry Lucker, in the
Midwood section of Brooklyn.

A year ago, shortly after his father passed
away, Lucker — nostalgic about the Saturday
nights he spent watching "I Love Lucy” with
his grandparents — was inspired to pay
ancther visit, this time to their final resting
piace.

What he found horrified him. Unlike the tidy two-family house of Lucker’s childhood
memories, his grandparents’ current home at Bayside Cemetery in Ozone Park, Queens,
was a mess, so overgrown with chest-high weeds and poison oak that he could barely see
the headstones.

This in spite of the fact that the Luckers’ burial society, Chebra Shebeth Achim, had
purchased a perpetual care contract from the cemetery.

Together with his two sisters, Lucker, an accountant who lives in Simsbury, Conn., has
filed a class-action lawsuit against Bayside and Congregation Shaare Zedek, the 175-
family Upper West Side synagogue that owns the long-neglected historic cemetery, where
a number of Civil War veterans are buried.

Among the allegations of their complaint, filed on Sept. 12 in the U.S. District Court in
Brooklyn, are:

® Breach of contract, for failing to maintain plots for which annual and perpetual care
policies were sold.

® Deliberately destroying documents that identify perpetual care plots “in order to now
contend that they cannot identify which plots are governed by perpetual care contracts.”
® Improperly diverting money from the cemetery perpetual care fund for use in the
synagogue. “Defendants’ deliberate false statements and fraudulent conduct has resulted
in the desecration of thousands of plots at the cemetery in violation of New York and
Jewish law.”

The suit is being brought on behalf of all persons, or relatives of persons, who purchased
a perpetual care or annual care contract from Bayside Cemetery and/or Shaare Zedek
from 1970 to the present.

Shul Denies Wrongdoing

The synagogue’s attorney, Stephen Axinn, has not yet filed a response and has until Oct.
22 to do so. However, in a press release issued this week, the congregation called the
lawsuit “frivolous” and said it “utterly denies any wrongdcing in connection with its
stewardship of Bayside Cemetery.”

In an interview with The Jewish Week, Axinn denied that the 170-year-old synagogue,
which has long claimed it lacks the resources to properly maintain Bayside, diverted
money from the cemetery’s perpetual care fund. However, he said that in the 1960s and
‘70s, when the congregation — like many other neighboring synagogues — fell on hard
times, it did “borrow” money from the cemetery’s general operating accounts and
subsequently repaid its debts. Such a practice, he said, is “not at all unusual for
charitable corporations, including religious corporations.”

Shaare Zedek’s fortunes rebounded in the 1990s as the neighborhood gentrified. Most of
its current members, many of whom are in their 20s and 30s, have joined in recent
years.

Because Shaare Zedek is a religious entity, it is not under the jurisdiction of the New York
State Division of Cemeteries, which has intervened on behalf of other neglected burial
grounds.

Shaare Zedek officials say the timing of Lucker’s class-action suit is “ironic,” because they

http://www.thejewishweek.com/news/newscontent.php3?artid=14595&print=yes
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— in partnership with the Jewish Community Relations Council of New York, UJA-
Federation of New York and the Hebrew Free Burial Society and apparently in cooperation
with the New York State Attorney General’s Office — are in the final stages of creating
and hiring an executive director for the Community Association for Jewish At-Risk
Cemeteries, a nonprofit organization that will be responsible for funding and managing
the cleanup and maintenance of Bayside. Once Bayside's future is secured, CAJAC will
also be charged with helping other neglected Jewish cemeteries in the tri-state area.

According to Gary Katz, first vice president of the Hebrew Free Burial Society and a board
member of CAJAC, UJA-Federation has pledged over $200,000 in seed money for the
project: $125,000 for a onetime cleanup effort, to be commenced once CAJAC’s formation
is complete, along with a two-year grant of $40,000 — to be matched with money from a
Shaare Zedek account designated for the cemetery — to help pay the salary of CAJAC's
executive director, whom the group expects to hire by the end of December.

Synagogue officials did not disclose how much additional money they plan to invest in the
new group’s formation, nor would they say how much the congregation currently spends
— from the synagogue budget and from accounts designated for Bayside — on
maintaining the cemetery. Calls to the Attorney General’s Office — which has been
reviewing Shaare Zedek’s management of Bayside Cemetery for several years — were
not returned by press time.

Both Katz and David Pollock, the associate executive director of the JCRC, expressed
dismay about the class-action lawsuit.

“This suit is totally unproductive and indeed counterproductive to the efforts of those of
us who have worked for years to create a coalition to solve this problem,” Katz said.

Pollock, who is also on the nascent CAJAC’s board, said, “the litigation will prove to be
disruptive to a process that’s moving constructively.”

‘Once You're Inside It's An Adventure’

The plight of Bayside Cemetery — where many tombstones have toppled over, a thick
overgrowth of vegetation obscures most graves and where many mausoleums have been
vandalized — was documented extensively in The Jewish Week a 2002 article called “The
Cemetery Nobody Wants.”

That article spurred Shane Wamsley, a Mormon activist from Salt Lake City, to mobilized
hundreds of Mormon volunteers for a multi-day cleanup project in June 2003. Soon after,
several area funeral directors — led by Leslie and Ralph Francisco, who own a funeral
home in Ozone Park — volunteered to re-entomb remains in Bayside’s many vandalized
mausoleums. However, the Franciscos soon grew disenchanted with Shaare Zedek for its
lack of cooperation, particularly its unwillingness to provide Dumpsters in a timely
fashion.

Other volunteers, including members of the Chechonover burial society, have echoed the
Franciscos’ complaints that Shaare Zedek stymied their efforts to improve conditions at
the cemetery.

While the 2003 cleanup brought some temporary improvements, conditions inside the
cemetery are currently “worse than ever,” said City Councilman Joseph Addabbo, who
lives in and represents Ozone Park and has repeatedly complained about Shaare Zedek'’s
failure to maintain Bayside Cemetery. While the perimeter and surrounding sidewalks of
the cemetery are adequate, Addabbo said, “once you're inside, it's an adventure.”

Lucker is not the first person to take legal action against Shaare Zedek and the
approximately 35,000-plot Bayside, which has been neglected for decades. However, his
is believed to be the first class-action suit and the broadest in scope.

The amount of damages sought is not specified in the complaint, and Lucker insists he is
seeking no money for his personal gain. Instead, he says, he wants the defendants to
“conduct independent, full and formal accounting and restore all monies that may have
been improperly taken” as well as “pay monetary damages so the cemetery can be
restored to a respectful condition and the contracts maintained in the future.”

“In the end, I want the cemetery fixed up: renovated, restored and maintained so when
you walk in what you see is a beautiful, ancient cemetery that’s respectful and
maintained in a matter any of us would be proud to see,” he said.

Legal Strategy

In a possible indicator of Shaare Zedek's legal strategy, officials there are downplaying
the synagogue’s ties to the cemetery. The recent press release it issued contends that
Bayside Cemetery is “actually a collection of many sub-cemeteries, representing
approximately 85 organizations,” referring to the burial societies that purchased sections
of the cemetery for their members’ use.

http://www.thejewishweek.com/news/newscontent.php3 ?artid=14595&print=yes

Page 2 of 3

10/3/2007



The Jewish Week Page 3 of 3

“In fact, Shaare Zedek is the only organization to spend any significant money on
[Bayside Cemetery’s] upkeep, despite the fact that the synagogue is struggling
financially, has no current members who either own a plot at Bayside or have a relative
buried at Bayside, and most importantly, has only a small section of the cemetery
associated with members of Shaare Zedek from previous generations.”

with many records from Bayside and Shaare Zedek’s past missing, it is not entirely clear
what the relationship between the congregation and the numerous burial societies was:
whether the societies were to be partners who shared long-term responsibility for
maintaining their sections, as some officials with Shaare Zedek have contended, or
whether they were essentially consumers purchasing plots with the understanding that
the synagogue would manage and maintain the cemetery in perpetuity. Only a handful of
the burial societies with sections at the cemetery are still in existence; the others
dissolved as their members died.

Axinn, the congregation’s attorney, said the congregation has deeds showing that the
burial societies had the “obligation to maintain their plots.”

Rabbi Julia Andelman, who has been Shaare Zedek’s spiritual leader since July 2006, said
she finds the current situation of the cemetery “very distressing” and "not in keeping with
the values we hold of honoring the dead.”

That's why, she said, “we’ve been working as hard as humanly possible in partnership
with very prominent organizations ... to make real progress toward an actual solution,”
she said.

*I can’t describe how many hours and how many brains have gone into engineering
what’s going to be a real solution,” she said. “To divert that into a lawsuit ... is a step in
the wrong direction.”

Here is a list of other articles in this section
® All Eyes On Myanmar
American Jewish groups speak up for and volunteer to assist Burmese
civilians hurt by the government crackdown.
® Feminists Object, But ArtScroll Rolls On
Women’s siddur seen as retro; publishing success measured in sales and
wide usage.
® From Hillel To Hospital

® Guilt Is Good

o Jewish Institutions Get $19M In Fed. Security Grants
Large share of congressional allocation suggests community targets are
greater risk.
e New, Inclusive Book Of Blessings
Modern Orthodox volume balances Zionist, feminist, pluralist ideals within
the boundaries of halacha.
® Scrolling Through The Past
At Shaaray Tefila, congregants mark each bar/bat mitzvah ceremony with
a Czech sefer Torah that survived the Holocaust.
® The New Russian Anti-Semitism
In a troubling replay of Soviet life, tension is building in Brighton Beach
between growing numbers of non-Jewish Russians and the dominant
Jewish culture.

© 2000 - 2002 The Jewish Week, Inc. All rights reserved. Please refer to the legal notice for other important
information.

http://www .thejewishweek.com/news/newscontent.php3 ?artid=14595&print=yes 10/3/2007



EXRHIBIT B



TRUDT FUND
RECEIPT Ko,

CONGRECATTON SHAARE ZETEE, hereinafter called
"CORGREGATION", & domestlo religious corporation,
of No, 212 West 92rd Street, Manhatten Borough,
New York Clty, and ths owner of BAYSITE CEMITERY,
Wood havén (Usone Park), Queens County, New York,
hereby acknowledges the recelpt of the sum of

Twelve Sundred Dollﬂs
<$ 1200.00 ), berelpafter called "FUND", frow

Sol P, Levy
vhose address 1s 260 Fort Washingbton Avenue, New York Cit

for the followlng uses and purposes;

Pursuant to Beotlon 92 of the Mewmbershlp
Corporation law of New York, sald sum shall be
held a8 pary of the Special Fund of the
"CONGREGATION", waintained by 1t for the per-
patuel care of lots, plots or graves in Bayslde

Cemotery, and. deponited by the "CONGHEGATION" in
its name 1n any 3tate or Federal Bavings Bank or

Assoplation paying interest thoreon, or invested
oy re-invested hy it fory the purchase Lln 1ta namre
of eny Fedoral, 8tate, Municlpal cr other Govera-
mont sertificates or bonds, or of other securltles
authorized by lav for igvestwent of Trust Funda.

The lnterest or income reslized frow the
"FUND" shall be used toward the perpetual ocare
and upkeep of the following lots, plots or
. graves of Levy Plot ¥o, 13-4

located 1n eald Bayside Cemstery, limited, how-
ever to ihe extent for which such interest or
inooms derived therefrow will permit and pay,
a3 provided for in Sectlon 91 of ths sforesald
Membership Corporation lew, and without applylng
any part of the principal "FUND" for that
purpose,  PROVIIED, however, thet the 'CONGFE-
GATION" w11l not allov, pay or apply in any
yes? or be in any way responsitle for & higher
rate of Intorest on the principel sum of the
aforesaid "FUND' fhsn the averasge rate of in-
terest 1t mey recelve in suon yeer frow 1ts
total perpetual cere funds,

The "CONGREGATICN' shsll not be held

raxmrngdhla Pam are lamas  Renla+sinon An Asnrania~
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o KeEdeTEE16h PEYING Lntetedt  thsreor,or-tuvested

wr wU. 2l west 93rd Strest, Msnhattan Bgmugh, ’
Nev York Clty, end the owner of RBAYSIDE CEMITERY,
Wood heven (Ozome Park), Qusens County, New York,
hereby aclkmowledgss the receilpt of the sum of

Twelve “undred Dollars
(8 1200.00), bereinafter celled "FUND", from

8ol 2, Levy
vhose address 18 260 Fort Weshington Avenus, New York Cit

for the following uses and purposes;

Purauant to Sectlon 92 of the Meubership
Corporation law of New York, sald sum shall be
held as part of the Speclsl Pund of the
"CONGREGATION", mainteined by 1t for the per~
petual cawme of lots, plots or graves 1o Bayside
Cemetery, end. depcsited by the "CONGRETATION" in
its nawe in any Btete or Pederal Bavings Eauk or

or re-lnvested hy it for the purchsse in 1Us name
of any Fedoral,S8tate, Municlpel or other Govera-
wont oertificates or bonds, or of other securitles
suthorized by law for investwent of Trust Funda.

The intersst or income regllized from the
"FUND" shall be used toward tho perpetual oare
and upkeep of the following lotve, plofts or
graves of Lesvy Plot No, 13-4

located in said Bsyside Cemetery, limlted, hovw-
gver to ths extent for which such Interest or
incouwe dorived therefrow will permlt and pay,
as provided for in Sectlon 91 of the aforesald
Membership Corporation law, and without applylog
any part of the prinaipal {FUND" for that
purpcse,  PROVIIED, however, that the 'CONGRE-
GATION" wlll not sllow, pay or apply in auoy
yesr’ or be 1ln amy wey responsitls for s higher
rate of lntorest on the principel sum of the
aforeeald "FUND" then the sverage rate of 1n-
terest it wey roeelve In such yesr frow 1ts
total perpetvel care funds,

The "CONGREGATICON" shsll not be beld
responsible for any loss, depletion or deprscia-
tlon of the principal of sgaid "FUND", or tbe
value of any lnvestwent mads therewvith after 1t
makes such deposit or investwent,



IN WITNESS WHEREOF, THE "OONGREGATION" has
osused this Lnstrumsnt to be subseribed by one of
itz offipers and ifs corporats sesal to be affixed

this /& day of » 1967 .

- President:

ATTESTED Y
/z*-"*‘fj‘, ﬂ‘fbm}A
Seoretary i

STATE OF NEW YORK
OOUNTY OF NEW YORK) 98

On thia /& day af M, 197, befors mwe
personally came 3Barnet Kaprow

to we imown, who, belog by we duly swora, dld depose
and say; Yhat he reslides st No, 7 West 96th Strest
Borough of Manhattan , Clty and State of New
York; thet he 1s President of Congregation Shaalre
Zedek, ihs corporatlon described In and which
executed the foregolng imstrument; that he knovs

the seal of seld corporation; that the seal

affixed to sald instruwent is such corporate seal;
that 1t was so affixed by order of the Board of
Trustees of sald corporation, and that he slgned

his nawe thereto by like order.

/o
--%)ZZ&,&M, :‘{’r// ) ./

Noéary Pubf%g'

JOBE B L. LM -
Koulary Fublie, Siute nf Nawr Yotk
Ho. 3138338

Craattltod lu Row Yorh Connpy
Qoraplugivo Laptirs Nagul 30, 305 Y
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such executor, trustee or administrator with the will annexed there-
upon shall pay over to the treasurer of such perpetual care fund
of such cemetery association any mongys remaining or being in
his hands belonging to such trust, and upon making such payment
and accounting therefor to the surrogate’s court may be discharged
from said trust as such executor, trustee or administrator with the

will annexed.
Historical Nete

Prior to the general amendment by 1..1926, ¢ 722, the subject matter of this
section was contained in former gection 85 ae added by L.1912, c. 315 and
amended by L.1925, ¢. 75.

§ 92. Dispesition of moneys paid for care of burial lots

Every cemetery corporation subject to the provision of this ar-
ticle, every other cemetery corporation or association and every
religions corporation having charge and control of a cemetery,
which heretofore has been or which hereafter may be used for
burials shall keep, separate and apart from its other funds, all mon-
eys and property received by it for the perpetual care of any lot
in its cemetery. The funds so received shall be kept invested only
in securities authorized by law fcr the investment of trust fuads,
and the income arising therefrom shall be used solely for the per-
petual care and maintenance of the lot or lots for which such in-
come has been provided. The officers of the corporation shall keep
accurate accounts of such funds separate and apart from its other
funds,

Historieal Noie

Prior to the general amendment by 1.1926, ¢ 722, the subject 1 ~r of this
section was contained in former section 87 as added by 1.1924, ¢ 2,

§ 92-a. Designation of fiduciary corporation by directo . or ' -us-

tees of cemetery corporation to act as custodimi of © &3
Notwithstanding the provisions of any other law, tl ¢ direc s
or trustees of cemetery corporations are hereby authorize ! to de:
nate a bank or trust company to act as custodian and trustee ..
the funds of such cemetery corporation received by it { r the per-
petual care of lots in the cemetery thereof, and to expend and ap-
ply the income of the same to the perpetual care of the lots in such
cemetery which are entitled thereto; and for which the funds so
placed in trust were paid by the owners thereof, Such corporate
trustee shall be designated by a resolution duly adopted by the
board of directors or trustees and approved by a justice of the su-
preme court of the judiciary district in which the cemetery of said
corporation is located; and the directors or trustees of such ceme-
tery corporation may, with the approval of the justice of the su-
preme court, revoke such trust, and either take over such trust

105
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________ X
JOHN R. LUCKER, et al ., . 07-CV-03823 (RJD)
Plaintiff, :
© United States Courthouse
-against- . Brooklyn, New York

. December 19, 2007
BAYSIDE CEMETERY and : 10:30 a.m.
CONGREGATION, et al., :

Defendants.

TRANSCRIPT OF CIVIL CAUSE FOR PRE-MOTION CONFERENCE
BEFORE THE HONORABLE RAYMOND J. DEARIE
UNITED STATES CHIEF DISTRICT JUDGE

APPEARANCES:
For the Plaintiff: BY: MICHAEL M. BUCHMAN, ESQ.

For the Defendant: AXINN VELTROP & HARKRIDER, LLP
114 West 47th Street
New York, New York 10036-1510
BY: STEPHEN MARK AXINN, ESQ.
RUSSELL M. STEINTHAL, ESQ.

Court Reporter: Victoria A. Torres Butler, RPR
Official Court Reporter
Telephone: (718) 613-2607
Facsimile: (718) 613-2324
E-mail: VBut lerRPRe@aol .com

Proceedings recorded by computerized stenography. Transcript

produced by Computer-aided Transcription.

Victoria A. Torres Butler, RPR
Official Court Reporter
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Proceedings 2

(In open court.)

COURTROOM DEPUTY: Gentlemen, please, come forward.

THE COURT: Mr. Buchman.

MR. BUCHMAN: Yes, Your Honor.

THE COURT: If you'll be good enough to come up. |
understand you're handling this pro bono.

MR. BUCHMAN: Yes, Your Honor.

THE COURT: What does that have to do with your
business card?

We need to know who you are and where to get you.

MR. BUCHMAN: Your Honor, | can happily fill out a
piece of paper with that information. | just didn't want my
firm, who I'm doing this separate and apart from, to be
implicated in any form or fashion, Your Honor.

THE COURT: Okay. You're a member of our court?

MR. BUCHMAN: Yes, Your Honor.

THE COURT: Okay. |If that's all your concern,
that's no problem. You've filed a notice of appearance?

MR. BUCHMAN: Yes, Your Honor.

THE COURT: Okay.

COURTROOM DEPUTY: Okay. We are on this morning for
a premotion conference. This is Lucker versus Bayside
Cemetery.

Can | ask the attorneys, please, to note their

appearance, beginning with Counsel for Plaintiff.

Victoria A. Torres Butler, RPR
Official Court Reporter
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Proceedings 3

MR. BUCHMAN: Michael M. Buchman for Plaintiffs John
Lucker, et al.

MR. AXINN: Stephen Axinn, that's me, Your Honor.
And Russel! Steinthal of Axinn Veltrop & Harkrider,
representing both of the Defendants, Congregation Shaare Zedek
and Bayside Cemetery.

THE COURT: Okay.

Well, this is not the typical case. And |'I| give
you my reaction just to through the exchange of correspondence
and my review quickly of the Exhibits, press releases and so
on.

And if this sounds like 1'm buying one side or the
other, | don't mean it to be, but it does strike me as an
opportunity for us all to do some good.

| can certainly understand the reaction of your
clients, to the apparently now too long-standing conditions of
these plots in this cemetery. After all, for some, if not all
of them, perpetual care was paid for, and it seems somewhat
oxymoronic to be speaking in that context of statutes of
limitations. Or for that matter, even privity. Certainly the

poor buried souls can't speak for themselves, but |'d rather

put the legal stuff aside for a moment, at least -- if we have
to, we'll litigate it -- and find out what's been going on.
| know the Attorney General's been involved. |Is

there a way that we can collectively, with or without a

Victoria A. Torres Butler, RPR
Official Court Reporter
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Proceedings 4

mediator, or with or without the Attorney General, and given
the fact that this community now is apparently on the upswing,
this congregation --

MR. STEINTHAL: Slowly, Your Honor.

THE COURT: These things do happen slowly, but if
New York City is your venue, these days, gentrification is
overwhelming all of us. So, | just throw that out. Because
here is a need for a remedy, and now | hear, on top of it all,
Mr. Buchman is doing this without a fee.

So, what can we do before we spend a lot of time and
money litigating some of these issues, if anything, to bring
about an acceptable result?

MR. AXINN: Your Honor, both sides are serving
without fee this morning, and our firm is also acting pro
bono.

THE COURT: For once |'m the highest paid fellow in
the room.

MR. AXINN: Not this morning, Your Honor.

THE COURT: Usually the opposite.

MR. AXINN: Not only not this morning, but not for
this client, period.

| appreciate what Your Honor is suggesting, and |
cannot speak for the Attorney General's office.

THE COURT: Of course not.

MR. AXINN: Nor can | speak for the other Jewish

Victoria A. Torres Butler, RPR
Official Court Reporter
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Proceedings

communal organizations who have pitched in to try to remedy a
situation which nobody denies requires a remedy, and sooner
rather than later.

THE COURT: | appreciate that.

MR. AXINN: What has happened, and it's an
unfortunate and |'m sure unintended consequence of the
commencement of this lawsuit, is that it has been made more
difficult for everybody invoived to do what needs to be done
here.

This organization which is known by its acronym
CAGAC, the Community --

MR. STEINTHAL: Association for Jewish At-Risk
Cemeteries.

THE COURT: Jewish At-Risk Cemeteries?

MR. STEINTHAL: Yes.

THE COURT: Can | interrupt for a second?

Does anybody want a reporter for this informal
conference?

MR. BUCHMAN: | would like a transcript, Your Honor,
only for the benefit of my client, because he's not here
today. And he would have |iked to have participated.

THE COURT: That's fine. You can order the
transcript.

Go ahead.

MR. BUCHMAN: Thank you, Your Honor.

Victoria A. Torres Butler, RPR
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Proceedings 6

MR. AXINN: What we have seen happen here is that
the commencement of the lawsuit has, | think, justifiably
frightened away people who would otherwise have been
forthcoming, either as employees of this CAGAC in a
fund-raising capacity, or as donors to CAGAC because they are
now dealing with a situation in flux in litigation and they
are not happy about that.

We've, we have at Congregation Shaare Zedek, and on
behalf of them and Bayside Cemetery, we are struggling to come
up with the funds to make a significant improvement in the
conditions of that cemetery, posthaste.

And the presence of the lawsuit, as | say, as |'m
sure is an unintended consequence, is intimidating people and
scaring them away. Even people who were willing to come and
actual ly provide the machinery and equipment necessary for the
restoration of the cemetery, the groundkeeper types, are
nervous about being becoming involved as witnesses and so
forth.

| would propose --

THE COURT: How large a plot is this?

MR. AXINN: Oh, it's vast. |It's 31,000 gravesites,
not all of which are filled.

MR. BUCHMAN: 34,000.

THE COURT: Gravesites?

MR. AXINN: Well, we can disagree about that.
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THE COURT: On the average?

MR. AXINN: [t's very, very large. And it's
surrounded on both sides by other cemeteries. Acacia on one
side and a cemetery cal led Mokom Shalom on the other side.

THE COURT: Are they at-risk cemeteries? |'m just
curious.

MR. AXINN: | can't speak, | don't think Acacia is
by any stretch of the imagination. And | can’'t speak to the
conditions at the other cemetery.

THE COURT: Okay.

MR. AXINN: But there are other Jewish at-risk
cemeteries, and they're all victims of the same situation.

Cemeteries are covered by the religious corporations
law and by the cemetery laws of the State of New York. And a
lot of small synagogues over time have gone out of business,
and the cemeteries that they were tending have largely been
abandoned.

This synagogue hasn't gone out of the business. It
has declined in membership and in finances very significantly.
And then, sometime in the early '90s began turning the corner
and coming back to life.

But in the meantime, what is unusual about this case
is that while this cemetery was created back in the 1800s, at
first, they sold off 95 percent of the burial plots in this

cemetery --
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THE COURT: | read your papers on it.

MR. AXINN: -- to people other than the congregants
of Shaare Zedek. And there's been very little income. Almost
no income coming in to maintain this cemetery for a very long
time, which is the cause of our problem.

So --

THE COURT: When a cemetery, just take it out of
this one -- sells a plot to a noncongregant, for example, or
sells a plot to a congregant, does it undertake as part and
parce! of that transaction certain duties, contractual or
otherwise?

In other words, |'m going to sell you a burial plot.
And if you buy it, I'll see to it that it's maintained in an
appropriate fashion.

s that part of the transaction?

MR. AXINN: Well, it's governed by a contract. And
the transactions depend on what contract, in fact, you've
entered into.

You can by a plot at our cemetery, or | believe at
almost any cemetery, and tend it yourself. You don't pay
anybody annual care. You don't pay anybody perpetual care.
You get your lawn mower, and get out there and take care of it
yourself. Or you can agree with the cemetery for annual care
where, for an annual fee, they will take care of those tasks

for you.
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The perpetual care arrangement is a creature of law,
and what it provides, and | don't think there's any dispute
amongst any of us about this, under New York law, if you have
a perpetual care trust fund, and a owner of a grave deposits
money with the cemetery, that money is placed in trust. The
principle cannot be disturbed. The interest on that sum of
money can be used for one purpose only, as | understand it,
and that is the maintenance of the grave to which that trust
fund pertains. And if you contributed $100, let's say, to the
perpetual care fund for a loved one today, that would generate
4 or $5 in interest. And that 4 or $5 of interest would be
all that is permitted to be touched to care for that grave
from this fund.

And part of the problem we have in this case, if we
ever got to the bottom of who paid perpetual care for what,
and that is clearly controverted in the papers here, would
prove, | think beyond much doubt, that there was not enough
money in the interest that would be accrued on any perpetual
care fund for the kind of care that you and | would like to
have for our [oved ones. That's the probiem. Because these
monies were deposited a long time ago.

THE COURT: Okay.

MR. AXINN: And they were very small sums of money.

MR. BUCHMAN: To answer Your Honor's question --

MR. AXINN: But | would like to answer Your Honor's
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question, if | may before | shut up.

[ think that the way for the Court to be helpful
here would be if we were to agree with Mr. Buchman that there
would be no advantage taken of a time period, an interlude,
whereby he would withdraw the complaint without prejudice to
renewal, nunc pro tunc, at a time when he was persuaded, that
he was not satisfied with the kind of progress that was being
made through the good offices of Jewish communal
organizations, my client, the Attorney General and all others
who play a real here, then | think that by lifting this cloud
of this lawsuit, progress could be made to satisfy the
reasonable requirements of the class that he claims to
represent. And that would be my proposal.

THE COURT: Have you all talked about this?

MR. AXINN: No, no, we have not.

THE COURT: Why not?

MR. BUCHMAN: May | please speak?

First of all, that's not true.

THE COURT: What's not true?

MR. BUCHMAN: We have spoken, but not Mr. Axinn and

MR. AXINN: We've spoken, but not about this
subject.
MR. BUCHMAN: Correct, not Mr. Axinn.

But let me begin at the beginning because that's
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where we need to start with this issue and why we filed this
lawsuit.

We, my clients and |, have been seeking to work in a
cooperative fashion with Congregation Shaare Zedek regarding
this issue. We told them specifically that we wanted to work
in a very cooperative fashion. We wanted to participate in
meetings with the Attorney General's office, with meetings
with Jewish organizations to positively create something new
for this cemetery. And they excluded us from meeting after
meeting. We learned of these meetings after the fact, and we
have been excluded and shut out from this process.

They said they want to create a board that will
govern this cemetery going forward. We said we would like to
participate on that board, but we think what's necessary is
for Congregation Shaare Zedek to ensure the success of that
board or that new organization by pledging the monies
necessary to make sure that it does succeed. And they have
refused repeatedly.

Now, with regard --

THE COURT: Do we have a budget? Does anybody have
any idea what we're talking about?

MR. AXINN: Yes, we do.

MR. STEINTHAL: There's some estimates were taken by
the Attorney General's office in consultation with Shaare

Zedek a few years ago. And they, you know, called cemetery
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Proceedings 12

managers, and tried to get an estimate of what it would cost
each year. And the number they came up with was a hundred or
so thousand dollars a year in annual expenses. And then they
sort of backtracked that to a number of a couple of million
dol lars of endowment that would be enough to do so.

But those estimates are a few years old. And |
understand that the Plaintiffs may have some disagreement with
the estimate, but that's the best number that people are
working with at the moment.

MR. BUCHMAN: In addition, Your Honor, we've been
speaking with the gentleman by the name of Ethan Kl ingsberg
who is an attorney at Cleary Gottlieb. He has been the
contact for Shaare Zedek with us. And we have repeatedly said
to him we would |ike to enter into a tolling agreement.

But the Defendants came back and said that the
tolling agreement we presented them with was unacceptable. It
was very simple. And they said that they wanted to reserve
the right to seek sanctions against us if we pursue this case.
And we thought that was ridiculous and demonstrated bad faith,
and we decided to go forward with this case.

THE COURT: It is ridiculous. Let's just put it
out, get it off the table here.

MR. BUCHMAN: That's the kind of thing, Your Honor,
we've been facing with these Defendants, and why we've been

forced to --
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THE COURT: We've got to change that. We do have
to -- look, look. We're all trained as lawyers. You thought
you had, you wanted to have an ongoing positive working
relationship. You weren't satisfied. Fine. You've got their
attention now. That's for sure.

You take the view that if we could just deal with
this lawsuit and put it aside, maybe with that now-added
incentive things can move along a little more quickly.

My question was, a while ago: How do we effectuate
that? What can we do? It makes sense to me that, now that
you've fired this round, that it may very well be in your
clients', putative clients' best interest to call their cards
and let's, can you participate in these meetings? Can you be
a player at the table? |Is there talk about a pledge, and if
so, where are those resources coming from? If there's an
oversight board, can you participate?

These are very straightforward issues. Why aren’'t
we talking about those? Not necessarily here today, | mean,
but | mean, it's crazy. This is crazy. This is an
opportunity for lawyers, | include myself, to do something
positive.

MR. AXINN: Could | just add one thought,

Your Honor?
This organization CAGAC that we've talked about is,

in fact, a Jewish communal organization. |t has been set up
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under the auspices of a number of other Jewish communal
organizations such as the Hebrew Free Burial Association, and
the UJA Federation of New York.

The community is represented very strongly in CAGAC.
It is not Congregation Shaare Zedek, anymore. CAGAC is an
independent organization, which if it can be funded with two
million dollars, which is a number that's been suggested by
the Attorney General as a satisfactory endowment, will then
acquire title to the Bayside cemetery and other Jewish at-risk
cemeteries and operate them in the public interest.

| don't know what Mr. Klingsberg and Mr. Buchman
discussed. | wasn't privy to those conversations, but what |
do understand is that we have taken the view that the Jewish
community, as opposed to any private plaintiff who claims that
a grandparent may be buried in this cemetery and therefore,
that gives them some sort of legal standing, is the
appropriate oversight body for Jewish at-risk cemeteries such
as this one. And that's why perhaps Mr. Buchman has been
disappointed with the way he was treated. And | apologize for
any discourtesy to him.

But | think that the significant thing for the Court
to understand is that Shaare Zedek has put in motion a
turnover of this cemetery to the Jewish philanthropic
community which is unfortunately, the appropriate place for

this problem to be solved now.
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And what we need is the right atmosphere to raise
the necessary monies to satisfy, amongst other people, the
Attorney General who has a legitimate concern that no cemetery
be turned over to a public body and set adrift without
sufficient funding to maintain it.

THE COURT: Understood.

MR. AXINN: We have to try to raise that money. We
have to hire people to do that for us. And then, we have to
interest donors. This does take time, and this lawsuit is,
unfortunately, interfering with that --

MR. BUCHMAN: But.

MR. AXINN: -- so, that's why | propose that we put
the lawsuit on ice in some form so that we can get on with the
serious business of restoring the cemetery.

THE COURT: You can agree among yourselves to put it
on ice, to stay it as long as this gentleman feels he's
getting some meaningful participation in the process. |'m
offering myself. Do | get the Attorney General in here? Do I
get a representative of Shaare Zedek in here? Do we get
Cleary Gottlieb in here? 1'll do anything | can, including
give it time to see if | can grease the skids here toward a
responsible resolution of the problem. That's all [ can do.
Otherwise ['[[ just rule on motions.

But it seems to me, and this is not a ruling, that

the notion of getting rid of this complaint in toto at this
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stage is far-fetched. | mean, for the very reason you've
given me that rather interesting and detailed history, we've
got to know a little bit more information before we start
sending him packing.

Yes, sir?

MR. BUCHMAN: Your Honor, | just have one other
point with regard to the information that we've been receiving
from the Defendants.

We have requested repeatedly for them to tell us
whether or not these perpetual care accounts were invaded.
And we only learned of the invasion this March when we
inspected letters that they had submitted to the Attorney
General 's office.

We've been asking --

THE COURT: Do you know what | would suggest to you?
| would suggest put it to the side, because it's inconsistent
with what we're talking about.

IT you can't get a resolution, if you are
unsatisfied and you come out with guns blazing, including
discovery as to who put his or her hand into what account and
who was authorized, et cetera, et cetera, but that's sort of
clouded, and if that sounds critical, | don't mean it to be.
That | can understand, Mr. Axinn saying; you've got a thread
of accusations of embezzlement and mishandling of trusted

funds.
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That's it. That's my speech, for lack of a better
way of putting it. | cut you off. Go ahead, sir.

MR. BUCHMAN: The only other thing | was suggesting,
Your Honor, is it's important to know what amount of money was
improperly taken out of the account so we can then say to
Shaare Zedek this is money you should be putting towards this
new entity. And they've been saying to us we're not putting a
nickel toward new entity. We have no responsibility for the
cemetery. We just want to pass it on to someone else.

And we don't think that's a responsible way of
dealing with this problem. There should be complete
disclosure. They have a fiduciary duty to give us this
information, and they're refusing to do it over and over
again.

That's all | have to say.

MR. AXINN: Your Honor, we are dealing with the
Attorney General's office.

THE COURT: What does the Attorney General have to
say about this? | mean, your logic is unassailable.

What does the Attorney General have to say about
this?

MR. BUCHMAN: | can't speak for the Attorney
General .

THE COURT: | suspect he saying let's look

prospectively.
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| want a suggestion. What are we going to do?

MR. AXINN: | would adjourn this conference for six
months. And during that period of time, stay proceedings.
And then | hope that in six months' time or hopefully, much
less, Mr. Buchman would find it in his heart to dismiss his
complaint, because he's satisfied that the cemetery is being
mended appropriately.

[ don't think that he has any interest other than
the same interests that everyone else in this room shares
which is to get the cemetery back into usable, decent
condition as quickly as possible.

This isn't a case about, | hope, about dollars and
cents for particular Plaintiffs, for psychic injury. This is
about trying to get this cemetery restored. And that's what
we want to do.

And with respect to the comment that Mr. Buchman
Jjust made, the Attorney General is the appropriate body and
office to handle questions about misallocation of funds or
appropriate --

THE COURT: It's certainty the appropriate public
body --

MR. AXINN: Right.

THE COURT: -- but it doesn't impede a private party
who feels that he has a standing privity to press the point,

as well.
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MR. AXINN: And Mr. Buchman has, as he said here
this morning, has been in touch with the Attorney General, has
spoken with them on many occasions. And so have we. And
we're working with the Attorney General. And if the Attorney
General is not satisfied with the behavior of Congregation
Shaare Zedek, it has an arsenal of tools it can employ.

And | think this court should not set up a second
Kind of enforcement mechanism under Mr. Buchman's control and
discretion while there's one working very well at 120 Broadway
in Manhattan.

THE COURT: I'm not in the business of setting
anything up, and if | did, Mr. Buchman wouldn't be controlling
it. | would.

But he's brought a lawsuit. And all I'm simply
saying is that we ought to at least create a period of time,
and he'll be, you'll be from the Show Me State, and you'll see
to what extent you're being brought into this process, to what
extent there is meaningful progress being made.

And if at the end of that period of time, you feel
otherwise, we'll reconvene. | will invite the Attorney
General's representative in here, if we have to have motion
practice, we'll have motion practice. But just to plunge
headlong into it now makes no sense, from my perspective.
You're entitled to disagree.

MR. BUCHMAN: Your Honor, as a former New York State
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Attorney General in the antitrust bureau, | know that the
resources of that office are very overwhelmed. And this may
not be on their radar screen entirely, but we will certainly
work with Mr. Axinn.

| can convey what Your Honor has said to my client.
We would suggest that maybe reconvening the end of March would
be better.

THE COURT: That's fine. End of March.

MR. BUCHMAN: We've been hearing from these
Defendants over and over again we're making progress, we're
making progress, and there has been no progress, but --

THE COURT: End of March. As long as we proceed in
good faith, and if there is measurable progress, that we allow
that to go forward.

I"I'l see you at the end of March. In the meantime,
nothing happens.

MR. AXINN: Thank you, Your Honor.

THE COURT: Back burner.

MR. BUCHMAN: Thank you, Your Honor.

THE COURT: Ellie, can we have a date for these
gentleman?

COURTROOM DEPUTY: Yes, certainly.

We'll put it on for Thursday, March 27, at
12:00 o'clock.

MR. AXINN: We'll be here.
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COURTROOM DEPUTY: You know what, Friday the 28th at
12:00 o'clock. Okay? |'m changing that to Friday the 28th at
12.

MR. AXINN: Enjoy your holidays, Your Honor.

(WHEREUPON, the proceedings were adjourned to
March 28, 2008, at 12:00 p.m.)
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